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HISTORY OF ADMIRALTY JURISDICTION IN THE 
SUPREME COURT OF THE UNITED STATES. 


AFTER seventy years of baffling winds and cross currents in the 
region of admiralty jurisdiction, the Supreme Court of the United 
States has sailed out into deep water. Before this was accom- 
plished, principles were affirmed, disaffirmed, and re-affirmed, many 
decisions overruled, a good deal of reasoning corrected, and nu- 
merous dicta retracted. 

In this article, it is purposed to treat solely of the decisions of 
the Supreme Court, and to consider only the great fields of juris- 
diction. 

The Constitution of the United States provides (Art. III. § 2), 
that “ the judicial power shall extend to all cases . . . of admiralty 
and maritime jurisdiction.” This is a grant of power to the federal 
judiciary, and neither Congress nor any state legislature can 
enlarge or diminish the grant. Congress may designate the courts 
which shall exercise this jurisdiction in whole or in part. When 
Congress has done this, no state law can enlarge or diminish the 
jurisdiction allotted to a court of the republic. 

The Judiciary Act of 1789 erected the district courts, and allotted 
to them “ exclusive original cognizance of all civil causes of admi- 
ralty and maritime jurisdiction.” To determine, therefore, whether 
a case is one the jurisdiction over which is granted by the Consti- 
tution to the judiciary of the republic, the inquiry is, is it a case 
“of admiralty and maritime jurisdiction?” To determine whether 
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cognizance of a particular cause is vested in the district court, the 
same test is applied ; for the allotment of admiralty jurisdiction to 
the district courts is in the words of the grant of the Constitution, 


TESTS BY JUDICIAL HISTORY AND USAGE. 


But what is the test of “ Admiralty and Maritime Jurisdiction ?” 
After a good deal of discussion, and some diversity of sentiment in 
the lower courts and among the judges and jurists, the Supreme 
Court, in 1847, decided that the test was the practice of courts of 
admiralty in commercial nations generally, in the colonies before 
the Declaration of Independence, in the original states between 
that time and the adoption of the Constitution, and in Eng. 
land, irrespective of special restraining statutes and prohibitions. 
Causes of which admiralty courts -had usually taken cognizance, 
and which are historically known as admiralty and maritime cases, 
were “cases of admiralty and maritime jurisdiction” under the 
Constitution ; and original cognizance of them was allotted to the 
district courts by the Judiciary Act. 

This was first decided in the case of The De Soto ( Waring v. 
Clarke), 5 Howard, 441, in 1847, and has been ever since adhered 
to. (New Jersey S. N. Co. v. Merchants’ Bank, 6 How. 344; 


The Magnolia, 20 How. 296; The Commerce, 1 Black, 574, 
The Belfast, 7 Wallace, 624; N. Eng. M. M. I. Co. v. Dunham, 
11 Wallace, 1.) 


RESERVATION OF THE COMMON-LAW REMEDY. 


The next point was, — what effect on the jurisdiction of the dis- 
trict courts had the clause in the Judiciary Act, “saving to 
suitors in all cases the right of a common-law remedy, where the 
common law is competent to give it”? This question does not 
arise in suits in rem to enforce maritime liens, for the common law 
does not give that remedy, and a maritime lien is not a matter of 
the common law. The question arises only in personal suits in 
admiralty. Now, the remedy by a personal suit .in admiralty 
courts does not differ from that in a common law court. In each, 
one person proceeds against another to obtain pecuniary compensa- 
tion for a wrong done or obligation not fulfilled; and the decree 
in each is against the person and for the payment of money. In 
each, the party proceeded against can be arrested, or his property 
seized, as a means of compelling the payment of the money he is 
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ordered to pay. There is no real difference, except in the course 
of the trial and the constitution of the tribunal. In one, there is a 
judge and a jury, for most cases, with powers divided between 
them; while in the other, all power is in the judge; and the rules 
respecting testimony and pleading are or may be different. If a 
common law court can, as such, entertain a personal suit between 
two persons, on a maritime contract or tort, and give damages by 
a decree against the person, does that fact, by the effect of the 
clause in the Judiciary Act, deprive the district court of jurisdic- 
tion to hear and try the same case by admiralty proceedings inter 
partes, and render a like decree ? 

It has been decided that the effect of the clause is only on the 
exclusive, and not at all on the concurrent, jurisdiction of the dis- 
trict courts. If the cause and remedy are not peculiar to admi- 
ralty courts, but the common law courts, as such, afford the same 
remedy that is afforded by the admiralty courts, neither court 
ousts the other of its jurisdiction, but parties may choose between 
them; and the court which first has cognizance of the case retains 
it. Accordingly, for all canses of breach of obligation or of injury 
to person or property which are maritime in their nature, and of 
which both admiralty and common law courts have historically 
taken cognizance and given the same remedy, the suitor, if he asks 
only for proceedings and decrees against a person for pecuniary 
compensation, may elect between the district court in admiralty 
and the appropriate common law court, state or national. 

This rule, as to concurrent jurisdiction of common law and 
admiralty, may be considered as settled by the cases above referred 
to. It has been particularly developed and affirmed in The Moses 
Taylor, 4 Wallace, 411; The Hine, ib. 555; and The Belfast, 7 
Wallace, 624, incidentally to the decisions as to exclusive jurisdic- 
tion. 


EXCLUSIVE JURISDICTION OVER SUITS in rem. 


The exclusive jurisdiction in the federal courts, in suits in rem, 
was not judically affirmed until as late as 1866. As preliminary 
to the consideration of that question, it may be well to refresh the 
memory as to the characteristics of an admiralty lien and of admi- 
ralty procedures in rem. 

To constitute an admiralty lien, two things are necessary. First, 
the lien must attach to a vessel engaged in maritime commerce, or 
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to her freight or cargo as incidental to the vessel and her employ- 
ment. Second, the lien must be a property or right or privilege in 
the res, independently of the particular mode which may be pro- 
vided for enforcing it, so that it can be enforced by any tribunal 
exercising admiralty powers upon principles of admiralty law; 
and it must be such that the suitor can proceed against the res, 
irrespective of its ownership. The res is the subject of the pro- 
ceedings, and persons are admitted as parties only by virtue of 
their having such an interest in the res as entitles them to defend 
it against demands made upon it. Local jurisdiction depends on 
the locality of the res, and not on the residence of the parties. A 
consequence of this character of the lien, as a right in the res, is 
that the decree for a sale of the vessel binds all the world, and 
gives a good title to the purchaser." At common law, proceedings 
are against persons; and if any property is taken, it is only as a 
method of coercing the debtor. What is taken is the property of 
the person proceeded against, and it is taken as such, and the pur- 
chaser at the sheriff’s sale gets only such title as the defendant 
had. It is not the res, but the defendant’s title in the res, that is 
sold at common law. ‘This statement of the difference between 
the admiralty proceeding in rem and the “ common-law remedy,” 
furnishes the test whether a state statute does create an admiralty 
lien. If the lien has the former characteristics, it is sufficiently a 
species of property, or a right in property, to constitute an admi- 
ralty lien; and if the state statute gives to its courts authority to 
enforce it by processes unknown to the common law and peculiar 
to the admiralty, the whole constitutes a case of admiralty jurisdic- 
tion. 

The question, therefore, is whether it is competent for a state 
court to exercise what is exclusively admiralty jurisdiction. 

On this point, the Supreme Court has uttered no discordant note, 
from the beginning; yet the question was not directly decided, as 
we have said, until 1866. It arose directly in the case of The 
Moses Taylor, 4 Wallace, 411. 

The statutes of California had established a system of liens upon 
vessels, foreign and domestic alike, for almost all kinds of mari- 
time service, and authorized the courts of the state to enforce them 
by proceedings in rem. ‘The liens created and the proceedings 
authorized had the character and incidents of admiralty liens and 
proceedings, and had been held, by the Supreme Court of Califor- 
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nia, to be actually admiralty causes. The steamship Moses Taylor, 
owned in New York, and plying between San Francisco and Pana- 
ma, was libelled in a state court of California, by a proceeding im 
rem, to enforce a lien for the breach of a contract to transport a 
passenger from Panama to San Francisco. The state court of 
California sustained its own jurisdiction, and the case was taken 
to the Supreme Court of the United States. It was conceded by 
counsel on both sides, and held by the court, that the contract was 
within the admiralty jurisdiction of the district courts of the 
United States; that the lien was an admiralty lien; and that the 
proceedings in the state court had all the characteristics of an 
admiralty suit. The question was directly whether a state court 
can entertain an admiralty suit in rem to enforce an admiralty lien. 
The opinion of the court was unanimous that such jurisdiction was 
exclusively vested in the district courts of the United States. It 
was considered that the clause in the second section of Article II. 
of the Constitution, —“ The judicial power of the United States 
shall extend . . . to all cases of admiralty and maritime jurisdic- 
tion,’’ — had, of itself, the effect to take such jurisdiction from the 
courts of the states. But it was further held that, whether that 
was so or not, the Constitution at least authorized Congress to vest 
the admiralty jurisdiction in federal courts exclusively of state 
courts. This Congress had done, by the Judiciary Act of 1789. 
“The district courts shall have, exclusively of the courts of the 
several states, cognizance . . . and shall also have exclusive origi- 
nal cognizance of all civil causes of admiralty and maritime juris- 
diction.” 

The reasoning of the court did not rest solely or mainly on the 
wording of the clause of the Constitution, “ all cases, &e.,” nor on 
the fact that the word “ all’? was omitted in certain other grants of 
power closely following this, but largely on the nature of the juris- 
diction, as being one which must have been intended to be exclu- 
sively in the federal courts, at least if and as far as Congress should 
think best to bring that power into exercise by federal tribunals. 

It was further contended at the bar that a concurrent jurisdic- 
tion in state courts was reserved by the last clause in the Judiciary 
Act of 1789, “saving to suitors, in all cases, the right of a com- 
mon-law remedy, where the common law is competent to give it.” 
But the court held unanimously that the clause was unequivocal, 
and referred to ‘* common-law remedies,” — such remedies as are 
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known to the common law,— remedies which courts of the com- 
mon law, as such, are “ competent to give ;” and that a state could 
not bring admiralty suits within the saving clause by giving to a 
court, which ordinarily exercised common-law jurisdiction, special 
admiralty powers. It was a question, not of common law or admi- 
ralty courts, but of common law or admiralty remedies. 

Strictly speaking, the only point necessary for the decision of the 
case of The Moses Taylor, was this: is it constitutional for Con- 
gress to vest the peculiar admiralty jurisdiction of the whole coun- 
try in federal courts? As Congress did this in 1789, it is merely 
a theoretic question whether the Constitution, of itself, divests the 
states of the jurisdiction, or only empowers Congress to do so. 

At the same term of the court, came the case of The Hine, 4 
Wallace, 555. The statutes of lowa had, like those of California, 
provided for its courts remedies and processes for enforcing liens 
on vessels, and under them proceedings had been had against the 
Hine, for a collision occurring on the Mississippi River. The 
Supreme Court of Iowa sustained the jurisdiction of the state 
courts, and the question came before the Supreme Court of the 
United States. Following the decision in The Moses Taylor, the 
case was held to come within the exclusive jurisdiction of the dis- 
trict courts of the United States. Mr. Justice Miller, in the 
opinion of the court, referring to the proceedings in the state 
court, says: “The remedy pursued in the Iowa courts in the case 
before us is in no sense a common-law remedy. It is a remedy 
partaking of all the essential features of an admiralty proceeding 
in rem.” 

In 1868, the same point presented itself, in a case of contract, 
in The Belfast, 7 Wallace, 624, and received the same decision. Pro- 
ceedings had been had in the state courts of Alabama to enforce 
a lien for breach of a contract of affreightment, the statutes of 
Alabama having given to one of its courts admiralty jurisdiction 
and processes, in direct terms. These proceedings were sustained by 
the Supreme Court of Alabama, and the case came by error to the 
Supreme Court of the United States. Mr. Justice Clifford, giving 
the opinion of the court, places the case on the authority of Zhe 
Moses Taylor and The Hine (supra), and says that the difference 
between contract and tort is immaterial, on the point of the ex- 
clusiveness of the jurisdiction of the federal courts. If the con- 
tract is maritime, and the lien attached to it a maritime lien, not 
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enforcible by common-law remedies, the jurisdiction of the district 
courts is exclusive of that of any other court, whether state or 
national. 


THE TEST BY PHYSICAL GEOGRAPHY. TIDE-WATERS. 


Perhaps the largest question, in its results, that has presented 
itself, is that respecting the geographical test of admiralty juris- 
diction. 

To constitute a cause of admiralty and maritime jurisdiction, 
must the subject-matter get its character from the high seas? and, 
if so, how far does the jurisdictional efficacy of the high seas 
extend itself? In England, acts of Parliament, as construed by 
the common law courts, had restricted this ancient admiralty juris- 
diction to the open seas, and prohibited its exercise infra corpus 
comitatus, or intra fauces terre, although such places might be 
navigable from the sea, and whatever might be their size and depth 
of water. But having held that the actual exercise of this jurisdic- 
tion in England, as restricted by acts of Parliament and prohibitions 
from the common law courts, was not the test under our Consti- 
tution, the Supreme Court decided that the jurisdictional efficacy 
of the high seas to constitute an admiralty and maritime cause was 
not limited by the fauces terre, or the corpus comitatus. What 
then was its test? In 1825 it was decided, and for twenty-six 
years held, to be the tides coming from and returning to the ocean. 
Where the ocean tides ebbed and flowed, and waters were deep 
and large enough to be navigable to and from the ocean, for prac- 
tical commercial purposes, there was admiralty jurisdiction. This 
doctrine was ruled in 1825, in The Thomas Jefferson, 10 Wheaton, 
428, and followed, in The Planter (Peyroux v. Howard), 7 Peters, 
324,and The Orleans,11 Peters,175. In these cases, the limit of tide- 
waters was affixed both affirmatively and negatively ; the presence 
of the tidal effect securing and its absence excluding the admiralty 
jurisdiction. The subject was reviewed, with great research and 
learning, after most elaborate arguments, in The De Soto ( Waring 
v. Clarke), 5 How. 441, in 1847, and the jurisdiction sustained 
affirmatively, in a case of collision on the Mississippi, above New 
Orleans, but where the influence of the tides was perceptible. 
Some rather metaphysical tests as to what is a tidal effect were 
applied, and it was held that the admiralty jurisdiction existed, 
although the downward fresh water current was not perceptibly set 
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back, if the tide below had the effect of causing a regular percep- 
tible rise and fall in the water, twice a day, at the locality in ques- 
tion. The Planter (Peyroux v. Howard), 7 Peters, 324. This tidal 
effect Mr. Justice Grier afterwards, in The Magnolia, 20 How. 
296, called “ an occult tide, without ebb or flow.” 

In his opinion in The Thomas Jefferson, supra, denying the admi- 
ralty jurisdiction beyond the tidal effects, Judge Story let fall this 
expression: “ Whether, under the power to regulate commerce 
between the states, Congress may not extend the remedy by the 
summary process of the admiralty to the case of voyages on the 
western waters, it is unnecessary for us to consider.” 


THE ACT OF 1845. THE GREAT LAKES. 


After this series of decisions acknowledging the limit of tide- 

waters, Congress passed the act of 1845 (6 U. 8S. Laws, 726). It 
is entitled “ An Act extending the jurisdiction of the district courts 
to certain cases upon the lakes and navigable waters connecting 
the same.” It declares that the district courts shall possess and 
exercise “the same jurisdiction in matters of contract and tort, 
arising in, upon, or concerning steamboats and other vessels of 
twenty tons burden and upwards, enrolled and licensed for the 
coasting trade, and at the time employed in business of commerce 
and navigation between ports and places in different states and 
territories upon the lakes and navigable waters connecting said 
lakes, as is now possessed and exercised by the said courts in 
cases of the like steamboats and other vessels employed in navi- 
gation and commerce upon the high seas or tide-waters within the 
admiralty and maritime jurisdiction of the United States.” It then 
goes on to provide that in suits allowed by the act, “the remedies 
and the forms of process and the modes of proceeding shall be the 
same as are or may be used by such courts in cases of admiralty 
and maritime jurisdiction; and the maritime law of the United 
States, so far as the same is or may be applicable thereto, shall 
constitute the rule of decision in such suits, in the same manner, 
and to the same extent, and with the same equities, as it now does 
in cases of admiralty and maritime jurisdiction ; saving, however, 
to the parties the right of trial by jury of all facts put in issue in 
such suits, where either party shall require it; and saving also to 
the parties the right of concurrent remedy at the common law, 
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where it is competent to give it, and any concurrent remedy which 
may be given by the state laws, where such steamer or other vessel 
is employed in such business of commerce and navigation.” 

Certain things would seem to be apparent in this celebrated 
statute. First, it does not assume to extend over the lakes the 
“admiralty and maritime jurisdiction” which the Constitution 
gives to the federal judiciary. It assumes that the extent of that 
jurisdiction was limited to the “high seas or tide-waters,” as 
declared by the decisions of the Supreme Court up to that time. 
Second, it undertakes to give to the district courts an entirely new 
jurisdiction over the lakes, sui generis, analogous to that known as 
“admiralty and maritime jurisdiction.” Taking the “admiralty 
and maritime jurisdiction ” as its model, and assuming that jurisdic- 
- tion to be confined to the high seas and tide-waters, it gives the 
district courts the right to take cognizance of certain cases arising 
on the lakes and their connecting waters, in substantially the 
same manner as they would do in similar cases which do come 
within the “ admiralty and maritime jurisdiction.” Zhird, it then 
establishes a jurisprudence and procedure for these special cases. 
This jurisprudence is to be the same that is applied to analogous 
cases under the admiralty and maritime jurisdiction. The * mari- 
time law of the United States,” assumed to be confined to matters 
connected with the high seas and tide-waters, is to furnish the 
rules of decision, “ so far as applicable,” and the processes and pro- 
ceedings are to be those used in the exercise of the admiralty and 
maritime jurisdiction. Fourth, this jurisdiction is limited in a way 
in which the Judiciary Act does not limit the district courts in 
their admiralty jurisdiction. It is limited to vessels employed in 
commerce and navigation between “ different states and terri- 
tories ;”” while the admiralty and maritime jurisdiction extends 
over vessels bound to or from or trading between foreign coun- 
tries. 

The first case that required the Supreme Court to construe this 
statute was The Genesee Chief, in 1851 (12 How. 445). The facts 
brought the case strictly within the statute of 1845. It was a case 
of collision, occurring on Lake Ontario, and the vessels were over 
twenty tons burden, enrolled and licensed in the coasting trade, and 
engaged in navigation between ports in different states. The con- 
stitutionality of the statute being impugned by counsel, it was 
defended on the ground that it was an exercise by Congress of the 
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power to “regulate commerce ... among the several states.” 

The court decided that the statute did not attempt to regulate 
commerce among states, but sought to regulate the jurisdiction of 
the federal courts over an inter-state commerce carried on under 
laws and regulations which the statute did not assume to affect. 
Moreover, it was held that the Constitution does not give to the 
judiciary of the republic jurisdiction over commerce among the 
states, as such. Congress can regulate such commerce, but the fed- 
eral courts have no jurisdiction over it, as such, whether regulated 
by Congress or not. The consequence of this decision, if it stopped 
there, would have been that the statute of 1845 was unconstitu- 
tional. But, by one mighty effort, — it may without exaggeration be 
so called,— the court overruled the decisions, and reversed the rea- 
sonings and dicta of two generations —to remedy which the act of 
1845 had doubtless been passed — and decided that the “‘ admiralty 
and maritime jurisdiction” given by the Constitution is not lim- 
ited to the high seas and tide-waters, or waters navigable from the 
ocean, but embraces our great mediterranean seas, bordered as 
they are by different nationalities as well as different states of the 
Union. On these seas, the court said, hostile fleets have encoun- 
tered and prizes been made, and they sustain a great and growing 
commerce between states, and with a foreign nation, are supplied 
with ports of entry, and subject to all the incidents and hazards that 
attend commerce on the ocean, in peace as in war. In England, 
the effect of the tide extended as far inland as any practical naviga- 
tion could extend, and has been taken by her admiralty courts and 
jurists as a sufficient extension of admiralty jurisdiction for the 
condition of England. But both our political and our commercial 
geography were totally different. 

This case required only a decision as to the great lakes and their 
connecting waters ; but the reasons for it apply equally to the great 
public navigable rivers of this continent, beyond the effect of tides, 
and the opinion expressly includes them within the principle estab- 
lished. 

It should be borne in mind that in overruling the former deci- 
sions the Supreme Court did not violate the chief reasons of the 
maxim of stare decisis. Those decisions had not established, and 
this decision did not overturn, any law of property or contracts. 
It only affected the question, what judicial tribunals shall take cog- 
nizance of property or contracts of a certain description ? 
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Great as this decision was, and able as was the opinion of Chief 
Justice Taney, yet it had one defect, which soon returned to embar- 
rass the courts, and finally to compel a revision, not of any thing 
decided, but of the reasonings on which he chose to rest a part of 
the decision. 

It would seem to be plain that if the “admiralty and maritime . 
jurisdiction” given by the Constitution to the judiciary of the 
republic extended over the great lakes and public rivers, it was 
allotted to the district courts by the act of 1789; for that puts no 
limits, but gives the jurisdiction in the words of the Constitution. 
But, unfortunately, in the opinion, the act of 1845 is sustained as 
an act regulating the admiralty and maritime jurisdiction; and 
the authority of the district courts to take cognizance of the case 
before the court was said to be drawn from that act. 

The logical consequence of this reasoning is obvious. So much 
of the admiralty and maritime jurisdiction as is not related to the 
“great lakes and navigable waters connecting said lakes,’ would 
stand upon the act of 1789. So much as is related to those lakes 
and waters, would stand upon the act of 1845. Therefore, if a case 
came under the geographical test of “the great lakes and the naviga- 
ble waters connecting said lakes,” the district courts could not take 
cognizance of it unless the matter in question related to a vessel of 
over twenty tons burden, enrolled and licensed for the coasting 
trade, and engaged in commerce between different states or terri- 
tories of the Union. It would not embrace prize jurisdiction, nor 
foreign vessels, nor domestic vessels under twenty tons burden, nor 
domestic vessels of whatever tonnage sailing between the British 
and American shores of the lakes. But if a case came under the 
geographical test of high seas, or tide-waters, or of public navigable 
waters not connecting great lakes, there would be jurisdiction over 
it, whether the vessel was foreign or domestic, and whether engaged 
in the coasting trade or in foreign commerce. 

In the same volume with The Genesee Chief, is the case of ware 
v. Bull (12 How. 466). It was a case of collision occurring on 
the Mississippi above the effect of tides. On the authority of the 
general reasoning in The Genesee Chief, it was held that the juris- 
diction of the district courts attached. It is not stated in the opin- 
ion of the court; that, the locality not being on “the great lakes 
or navigable waters connecting the said lakes,” the case came under 
the act of 1789, and not within the act of 1845, as The Genesee 
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Chief had been'held to come. In The Magnolia, however, (20 
How. 296), this distinction is stated in terms, and a collision 
which took place above tide-water on the Alabama River, which 
does not connect great lakes, was said, for that reason, to come 
under the act of 1789. 

But, in the opinion of Mr. Justice Grier in 7’he Magnolia, there 
was a dictum which the court has since been obliged to disregard. 
As the collision occurred on a great public navigable river not con- 
necting great lakes, it was enough to say that jurisdiction over the 
case was conferred by the act of 1789; but, not satisfied with 
sustaining the jurisdiction under the act of 1789, the learned judge 
let fall the dictum that to extend the admiralty jurisdiction to cases 
on the great lakes and their connecting waters, the special act of 
1845 was necessary, because suchi jurisdiction could not be taken 
under the act of 1789, as the ninth section of that act confined 
the jurisdiction to the high seas, or rivers “ navigable from the 
sea.” This was an error. The act of 1789 does not limit the 
admiralty jurisdiction generally to such waters as are “ navigable 
from the sea,” but only the jurisdiction over seizures to enforce 
penalties under revenue and navigation laws. The civil (or in- 
stance) and the prize jurisdiction are not affected by this limita- 


tion. But this dictum insured a term of a few years of life to the 
act of 1845. 


POLITICAL GEOGRAPHY. WATERS FEDERAL IN THEIR CHARACTER. 


The next question in importance which arose was one of political 
geography. It arose in the same case of The Magnolia. The suit 
was for a collision which occurred on the Alabama River, two hun- 
dred miles above tide-water, and it appeared that this river was in 
the state of Alabama for its whole navigable course. It was con- 
tended that the admiralty jurisdiction granted by the Constitution 
to the federal judiciary is limited to rivers of a federal character, 


that is, such rivers as separate states, or are navigable through — 


more than one state. But this distinction was rejected, and it was 
held that the jurisdiction attaches if the river be physically capable 
of sustaining navigation by vessels engaged in foreign or domestic 
commerce, without reference to the political geography of its banks. 
If the state of Alabama, it was said, had been an independent sov- 
ereignty, it would have had admiralty jurisdiction over this river; 
and the Constitution is a grant of the admiralty jurisdiction of each 
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state as well as of all states, and the grant is not limited to such 
admiralty jurisdiction as a state had in common with one or more 
other states. In Zhe Commerce (1 Black, 574), in an opinion by Mr. 
Justice Clifford, the doctrine was reaffirmed that in the case of rivers 
navigable from the sea, neither fauces terre, nor corpus comitatus, 
nor tide-water, nor state lines were tests of the admiralty jurisdic- 
tion where it depended on locality, but that it was co-extensive 
with the navigability of the river. 


TESTS OF PHYSICAL NAVIGABILITY AND OF MARITIME COMMERCE. 


As to what shall be the physical limits of navigability, no precise 
rule has been adopted by the Supreme Court. Of course, mere 
metaphysical navigability, —the mere power to sustain water craft 
capable of carrying articles of commerce, as a skiff or canoe, with 
a few sacks of corn or potatoes, — would not be enough. Admiralty 
jurisdiction arises out of the necessities of commerce. Commerce 
is necessary to its existence, and from the grounds of reasoning 
by the court on other points, and from the nature of the case, there 
can be little doubt that an inclusive test will be the physical capacity 
of the river to sustain vessels which Congress has treated as of 
suitable size to be recognized in its commercial and revenue laws; 
and probably this would also be the negative test of its limits. As 
illustrations of this legislative treatment : — admiralty jurisdiction 
over seizures made for penalties, under revenue and navigation 
laws, is limited to those made on waters navigable from the sea by 
vessels of ten tons burden. This is a measure of the physical 
capacity of the water on which seizures may be made, and not of 
the size of vessels that may be seized. Registers and enrolments 
are granted to vessels of twenty tons and upwards, and are not 
applicable to boats or lighters not masted, or masted and not 
decked and employed in the harbor of any town or city; and 
licenses for fishing and coasting are required of vessels of five tons 
and upwards. The fishing bounties do not extend to vessels under 
five tons. The rules respecting the measurement and numbering 
of vessels do not apply to vessels not required to be registered, 
enrolled, or licensed. The act of 1846, c. 60, exempts canal boats 
without masts or steam power from being libelled for wages in any 
courts of the United States. The act of 1851, c. 43, limiting the 
liability of owners to shippers, does not extend to any canal boat, 
barge, or lighter. In 1852 it was decided ( Veazie vy. Moore, 14 
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How. 568) that the State of Maine could grant an exclusive right 
to navigate by steamboats some eight miles of the river Penobscot, 
above the rapids and falls near Bangor, where the river could not 
be reached from the sea, and where it had not been navigable at all 
until made so by the parties to whom the monopoly was granted. 


POLITICAL GEOGRAPHY. 


COMMERCE WITHIN THE LIMITS OF 
ONE STATE. 

It having been thus, at last, settled that the admiralty jurisdic- 
tion, so far as it depends on locality, extends over all navigable 
rivers and over what are known as the great lakes, and has no 
limits drawn from political geography, there remains the question 
whether it has any such limits when its jurisdiction depends on 
the subject-matter of the controversy. There had been, from the 
first, intimations, and dicta, and courses of reasoning in the opin- 
ions of the judges of the Supreme Court, to the effect that the 
federal jurisdiction in admiralty was connected with and dependent 
upon a foreign or inter-state character in the commerce or naviga- 
tion concerned. It seemed to be assumed that although the locality 
of the occurrence might be sufficient to sustain admiralty jurisdic- 
tion, yet that something more was necessary,—that it was also 
necessary that the voyage or commercial enterprise to which the 
suit related should be foreign or relating to more than one state 
of the Union. In the case of The Lexington (New Jersey S. N. Co. 
v. Merchants’ Bank), in 1848, 6 How. 344, the admiralty jurisdic- 
tion had been denied by counsel on the ground, which had been 
rejected in The De Soto ( Waring v. Clarke) 5 How. 441, that the 
test was the admiralty jurisdiction exercised in England when the 
Constitution was adopted, which did not embrace contracts of 
affreightment; and the question was re-argued and reconsidered 
by the court, and the decision in The De Soto ( Waring v. Clarke) 
re-affirmed. As the vessel in the case of Zhe Lexington was ply- 


ing between Providence and New York, and the contract was for 


affreightment between those ports, and they lay in different states, 
no question as to inter-state commerce, as necessary to the admi- 
ralty jurisdiction, arose or was argued. But Mr. Justice M’Lean, 
in the opinion of the court, speaking of a court of admiralty, 
said: “ It is a maritime court instituted for the purpose of adminis- 
tering the law of the seas. There seems to be ground, therefore, 
for restraining its jurisdiction, in some measure, within the limit 
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of the grant of the commercial power, which would confine it, in 
cases of contracts, to those concerning the navigation and trade of 
the country upon the high seas and tide-waters with foreign coun- 
tries and among the several states. Contracts growing out of the 
purely internal commerce of the state, as well as commerce beyond 
tide-waters, are generally domestic in their origin and operation, 
and could scarcely have been intended to be drawn within the cog- 
nizance of the federal courts.” 

The latter part of this dictum —that respecting tide-waters — 
was subsequently overruled in The Genesee Chief, Fretz v. Bull, 
and The Magnolia (supra). The former part — that which requires 
a foreign or an inter-state commerce to uphold the jurisdiction — 
was involved in the case of The New World (16 How. 469), decided 
in 1853, a suit for injuries to a passenger on board a vessel engaged 
in commerce between ports in the interior of California. The 
court affirmed the decree below in favor of the libellant, the opin- 
ion, by Mr. Justice Curtis, not noticing the point as to jurisdiction. 
The first direct adjudication was in The Fashion (Allen v. New- 
berry), 21 How. 244, in 1858. The facts in this case were the same 
asin The Lexington (New Jersey S. N. Co. v. Merchants’ Bank), 
except that in this the contract of affreightment was between ports 
in the same state. It therefore directly tested the correctness of the 
dictum in The Lexington. Mr. Justice Nelson again delivered the 
opinion of the court, and relies upon the dictum aforesaid, which 
he quotes at length, prefacing the quotation with the words “ it 
was remarked” in that case, and adding that “ this restriction on 
the admiralty jurisdiction was asserted” in that case. The opinion 
in The Fashion directly and distinctly makes the grant to the 
legislative department of power “to regulate commerce with for- 
eign nations and among the several states,” the measure of the 
grant to the judiciary of jurisdiction over “ all cases of admiralty 
and maritime jurisdiction,” and denies that jurisdiction in any case 
where the commerce or navigation concerned is not beyond the 
limits of a state. It is true, that the case arose on Lake Mich- 
igan, and the act of 1845, in extending a special jurisdiction over 
the great lakes, limits it to cases of vessels employed in com- 
merce between different states. It would therefore have been 
enough for the court to say that the facts did not bring the case 
within the act of 1845; for, at that time the court held that 
although the admiralty jurisdiction granted in the Constitution 
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extended over the lakes, yet the act of 1845 was an act to reg. 
ulate that jurisdiction on the lakes, and had limited its actual 
exercise to vessels engaged in inter-state commerce. But Mr, 
Justice Nelson went further, and put the denial of jurisdiction on 
the ground that the grant in the Constitution was confined to for- 
eign and inter-state commerce, and that consequently the jurisdic. 
tion could not be exercised over the contract in suit, had it been 
given in the act of 1845, in terms. Messrs. Justices Wayne, 
Catron, and Grier dissented. Unfortunately, the reasons for their 
dissent are not given. As there was no doubt on the merits, it 
must have been on the principle on which the jurisdiction was 
restricted. Mr. Justice Daniel agreed to the dismissal of the libel, 
but on the ground to which he personally always adhered, that 
admiralty jurisdiction was limited by tides. As there were but nine 
judges at this time, there was, if they were all present, but a bare 
majority in favor of the principle of this decision. 

At the same term of the court came the case of The Goliah 
(Maguire vy. Card), 21 How. 248. The Goliah was plying between 
ports on the Sacramento River, within the State of California. 
The court was therefore obliged to meet the constitutional ques- 
tion of jurisdiction in cases of internal commerce, as in the case 
of The Fashion (Allen vy. Newberry), but free from any embar- 
rassment from the act of 1845, which affected that case. It 
repeats the doctrine of that case, that the grant in the Constitu- 
tion is limited to foreign or inter-state commerce. Mr. Justice 
Nelson again asserts, in the most explicit terms, that the authority 
given to Congress to legislate over commerce is the measure of 
the admiralty and maritime jurisdiction. In Nelson v. Leland, 
in 1859 (22 How. 50), the court took jurisdiction of a collision 
on the Yazoo, aboye tide-water, a river flowing entirely within the 
state of Mississippi, on the ground that the vessel injured was 
engaged in commerce between ports in different states; and Judge 
M’Lean, giving the opinion of the court, disclaims, in terms, juris- — 
diction over the internal commerce of a state. 

In The Genesee Chief, seven years before this, the court, in 
deciding that the act of 1845 was not an act “regulating com- 
merce,” but regulating the exercise of admiralty jurisdiction, had 
used this language: “ Nor can the jurisdiction of the courts of 
the United States be made to depend on regulations of commerce. 
They are entirely distinct things, having no necessary connection 
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with each other, and are conferred in the Constitution by separate 
and distinct grants.” But this declaration of principles was passed 
over without notice by the opinions in The Fashion (Allen v. New- 
berry), The Goliah (Maguire v. Card), and Nelson v. Leland. 

In 1861, the case of Lhe Commerce (1 Black, 574) came before 
the court. It was for a collision on the Hudson River. Jurisdiction 
was denied by counsel on the ground, among others, that the vessels 
were not engaged in foreign or inter-state commerce, but only in 
commerce between ports of New York. The court considered the 
evidence as sufficiently showing that the vessel proceeded against 
was engaged in commerce beyond the state; but Mr. Justice Clif- © 
ford, who delivered the opinion of the court, distinctly laid down 
the doctrine that the extent of the power of Congress to regulate 
commerce was not the measure of the admiralty jurisdiction, and 
quoted the language of Chief Justice Taney in The Genesee Chief, 
while that of Mr. Justice Nelson, in The Fashion and The Goliah, and 
of Mr. Justice M’Lean, in Nelson v. Leland, in the other direction, 
he passed by. It was only necessary to treat of cases of tort, and 
the opinion applies itself only to such cases ; and, declaring that 
in cases of tort the locality is conclusive of admiralty jurisdiction, 
it held that if the locality is maritime it is not further necessary 
that the vessels, or either of them, be engaged in foreign or inter- 
state commerce. The principle of this opinion, however, settled 
the rule for cases of contract as well as of tort; for if the federal 
judiciary cannot take jurisdiction by admiralty proceedings, un- 
less there is an element of foreign or inter-state commerce in the 
case, the restriction must apply to services and contracts as well 
as to torts. 

Seven years later, in 1868, this question came up directly and 
necessarily in The Belfast (7 Wallace, 624). One of the libels was 
for breach of a contract of affreightment to be performed entirely 
within the state of Alabama. The court held that such a contract 
was a maritime contract, and a suit in rem to enforce it was a 
cause of admiralty jurisdiction, under the Constitution and the 
Judiciary Act of 1789. Mr. Justice Clifford, delivering the opin- 
ion of the court, notices the remarks of the court in The Goliah, 
The Fashion, and other cases, but declares them overruled by the 
decision in The Commerce. 

Thus, it may be considered that after The Commerce and The Bel- 
fast it was settled that in suits in admiralty, whether in contract or 


VOL v, 89 


598 HISTORY OF ADMIRALTY JURISDICTION. 


tort, it is not necessary that the navigation or commerce to which 
the contract or tort relates should be foreign or between states of 
the Union. It may be entirely within the limits of one state, 
These two decisions overruled all the decisions and remarks founded 
on the theory that the limits of the power granted to Congress to 
legislate over commerce, furnished a limit to the admiralty juris- 
diction granted to the judiciary, and have removed a deep-seated 
and chronic cause of confusion and inconsistency. 


THE ACT OF 1845, AGAIN. THE GREAT LAKES AND INTERNAL 
WATERS. 

One point of great importance, in principle and practice, seemed 
to have been assumed by the court in several cases; but the logical 
objections to it were insuperable. “This relates to the act of 1845, 
In The Genesee Chief, it will be recollected, it was held that the 
admiralty jurisdiction granted in the Constitution was not limited 
to the high seas, or to tide-waters, but extended over the great lakes 
and the public navigable rivers of the interior, although not affected 
by tides or directly navigable from the sea. As a consequence of 
that principle, it was held that Congress had power to allot such 
jurisdiction to the federal courts. The Judiciary Act of 1789 had 
allotted “all . . . admiralty and maritime jurisdiction” to the dis- 
trict courts. The clear result was that this act gave to the district 
courts admiralty jurisdiction over the great lakes and their con- 
necting waters; and the jurisdiction in The Genesee Chief was 
sustainable on that ground and under that act. What then was to 
be done with the act of 1845? As we have seen, the act was 
evidently passed to meet the old decisions, which stood in the 
reports at the time, to the effect that admiralty jurisdiction was 
limited by tide-water. It was also as clearly intended to be passed 
under the power to “regulate commerce with foreign nations and 
among the states and territories,” and was limited accordingly. 
It must have been so, for at that time the courts had held that the — 
great lakes did not come within the grant of admiralty jurisdic- 
tion. With this view of the source of its legislative power, Con- 
gress, in 1845, had undertaken, as we have seen, to give the district 
courts cognizance of certain causes arising on the great lakes, by 
processes and decrees and rules of decision the same as in admi- 
ralty causes. Measuring this special jurisdiction by the limits of 
the power to regulate commerce, it required that the vessel con- 
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cerned should be employed in commerce between states. Why it 
did not include vessels engaged in commerce between American 
and British ports, on those lakes, it is not easy to see. It undertook 
also, in its discretion, to require that the vessel should be of twenty 
tons burden, and enrolled and licensed for the coasting trade ; and 
confined the jurisdiction to cases of “contract and tort.” This 
certainly would not include prize jurisdiction, and probably not 
causes of salvage, jettison, or general average. In The Genesee 
Chief it was held, as we have seen, that Congress could not, under 
the power to regulate commerce, extend the jurisdiction of the 
federal courts in admiralty beyond such causes as are of admi- 
ralty jurisdiction by the proper definition of that term in the grant 
in the Constitution to the federal judiciary. Therefore, if the 
jurisdiction given to the district courts by the act of 1845 was 
“admiralty and maritime jurisdiction,” it was already given to 
them by the act of 1789. If it was not, Congress could not bring 
a case within the grant by authorizing the use of the processes and 
decrees and rules of decision peculiar to admiralty jurisdiction. 
The logical result was that the act of 1845 was of no validity, 
unless as restricting the district courts in the exercise of the 
admiralty jurisdiction given them by the act of 1789. But, in The 
Genesee Chief, the authority of the district court to take cognizance 
of that case had been based on the act of 1845. The Fashion (Allen 
v. Newberry), 21 How. 244, raised the point directly, as the con- 
tract sued upon was for affreightment between ports in the same 
state, on one of the great lakes, and the court denied the jurisdic- 
tion on the ground that it was excluded by the act of 1845. 

In The Hine (4 Wallace, 555), although the locality of the colli- 
sion was the Mississippi River, not connecting great lakes, and 
there was no call to pronounce upon the act of 1845, the opinion 
of Mr. Justice Miller, in stating the sources of admiralty jurisdic- 
tion in the district courts, while it assigned that over the high 
seas and rivers to the act of 1789, assigned that over the great 
lakes to the act of 1845, on the authority of The Genesee Chief, 
and speaks of it as “ governed by” that act. 

In the case of The Eagle (8 Wallace, 15), the court took occasion 
to overrule The Fashion (Allen vy. Newberry), and the dicta in The 
Genessee Chief and The Hine, and to liberate the admiralty juris- 
diction over the great lakes and their connecting waters from the 
last of the trammels placed upon it by a series of decisions for 
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sixty years. This was a cause of collision on the Detroit River, 
which connects Lake Huron with Lake Erie. Objection was made 
that the pleadings did not sufficiently show that the vessels were 
“at the time employed in commerce between ports and places in 
different states,” as required by the act of 1845. The court held 
that the facts did sufficiently appear from the pleadings, but was 
not willing to rest the decision on that ground, as that would be a 
recognition of the rule laid down in The Fashion, and of the dicta 
in the other cases, which the court had now made up its mind could 
not be sustained. The opinion therefore puts the jurisdiction on the 
broad ground that the act of 1845 is inoperative to restrict the admi- 
ralty jurisdiction allotted to the district courts by the act of 1789. 
The reasoning is this. Upon principles now settled, the only oper- 
ation of the act of 1845 would be to restrict, so far as concerned 
the lakes and their connecting waters, the admiralty jurisdiction 
the district courts would otherwise have under the act of 1789. 
Now the act of 1845 was not only entitled “ An act extending 
the jurisdiction,” &c., but had in every part the aspect of an ena- 
bling act. It would be a violence to construe it as a restricting 
and disabling act. The reasons for passing it were well known to 


be the state of the decisions of the Supreme Court at the time; 
and, as those decisions were now overruled, and the act shown to 
be both needless and inoperative as an enabling act, the true 
course was to treat it as inoperative in all respects. 


RESULTS OF THE DECISIONS AS TO PHYSICAL AND POLITICAL 
GEOGRAPHY. 


This is an interesting and extraordinary history. First, it is 
held that “admiralty jurisdiction” is limited to tide-waters. 
Then Congress, desirous to give the great lakes the benefits of the 
jurisdiction, without the name, undertakes to give the district courts 
a special jurisdiction in certain cases on the lakes, which was, an . 
admiralty jurisdiction, in fact, though not such in name. Then the 
court decides that admiralty jurisdiction is not confined to tide- 
waters, but extends over the lakes. Then it decides that the act of 
Congress restricts this jurisdiction, on the lakes, to the cases therein 
specified. Then it decides that the act was not intended to restrict ; 
and, not being necessary as an extending or enabling act, is inoper- 
ative. Thus, the lakes and their connecting waters, and the inte- 
rior rivers to the extent of their navigable capacity, are placed on 
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the same principle, as to admiralty jurisdiction, with the ocean and 
its bays, harbors, gulfs, and tidal waters. 


JURISDICTION OVER LOCAL MARITIME LIENS. 


There remains another question which has caused a great deal 
of embarrassment to the federal judiciary, and cannot be said to 
be yet settled. 

Many of the states have desired to give to their mechanics and 
material men the benefit of liens for certain maritime contracts and 
services to which liens are not attached by the general maritime law, 
as for repairs and supplies to vessels at their home ports. With 
this object in view, states have passed statutes various in character 
and effect. Some of these statutes do, without doubt, create liens 
having all the characteristics of admiralty liens. They create a 
new right or property, independent of the particular processes and 
procedure which they empower the state courts to use in giving 
it effect. (The Moses Taylor, and The Hine, supra.) Other stat- 
utes of the same general character do not create admiralty liens. 
The latter come within the category of laws of remedy, and not of 
property or rights. It is true, they use the word “ lien,” and provide 
remedies of such a character as to give the suitor eventually many 
of the benefits he would derive from an admiralty lien; but they 
do not establish such a lien, as a property or right, independently 
of the proceedings. They rather give the faculty of eventually 
obtaining, by special processes, the benefits an admiralty lien would 
give, than create an admiralty lien itself. 

If a statute is of this latter character, jurisdiction would not vest 
in the district courts in admiralty. They cannot use the sui gen- 
eris processes provided for the state courts for such a purpose, and 
there is no general right vested in the suitor which they can recog- 
nize and enforce by admiralty processes, and upon the principles of 
admiralty jurisprudence. The result is that such a matter is not of 
admiralty jurisdiction. It can only be taken cognizance of by 
courts which can resort to and use these special statutory remedial 
processes. 

As it has been decided in The Moses Taylor and The Hine (supra) 
that pure maritime liens, as those of the first description, are exclu- 
sively within the jurisdiction of the district courts, it would seem 
clear that those courts should enforce them, in all proper cases. 
(We lay out of the question, in this discussion hereafter, special 
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liens and special proceedings of the latter description, as not being 
of admiralty jurisdiction at all.) 

The case of The General Smith (4 Wheaton, 438), in 1819, is 
almost uniformly cited as having decided that the federal courts in 
admiralty will enforce a state lien. The suit was for supplies fur- 
nished at the home port, and there was no lien, either by the gen- 
eral maritime law of England and America, or by the local law of 
Maryland, where the case arose. Judge Story, delivering the opin- 
ion of the court, said that the service and contract were maritime, 
and that relief, in personam, could have been given under the admi- 
ralty jurisdiction of the district court ; but as the suit was solely in 
rem, the question was whether there was a lien to enforce. It had 
been contended, for the libellant, that the civil law and the general 
maritime law, beyond England and the United States, gave a lien 
for repairs in the home port, and that such a lien should be recog- 
nized in our admiralty courts. Judge Story said that no such lien 
had ever been recognized either in the United States or Great 
Britain, “* whether originally upon the soundest principles, it is now 
too late to inquire.” In this connection, he used the phrase “in 
respect to repairs and necessaries in the port of a state to which the 
ship belongs, the case is governed altogether by the municipal law 
of that state.” The inference is that if the local law did give a 
lien, it would be enforced in admiralty ; but that was not affirma- 
tively decided, as there was no lien by the local law. 

The next case is that of The Planter (Peyroux v. Howard), 7 
Peters, 324, in 1833. This was a suit in rem, for mechanics’ labor 
on a vessel at New Orleans, her home port. The civil code of 
Louisiana gave a lien under such circumstances. The court unani- 
mously decided, (1) that the service was maritime, and within the 
admiralty jurisdiction of the district court; and (2) that the lien 
given by the local law was enforceable in admiralty by the district 
court. The General Smith was referred to in the opinion, as 
authority for the position that the local law governed the rights of 
parties in respect of maritime liens. 

In 1837, came the case of The Orleans (11 Peters, 175). The 
Orleans was engaged in commerce between New Orleans and Pitts- 
burg in Pennsylvania, some two thousand miles above tide-water, 
and the suit was, in one respect, in rem, to enforce a lien for the mas- 
ter’s wages. The court held that, although New Orleans itself was 
within the influence of an occult tide (The Planter, Peyroux v. 
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Howard, 7 Peters, 324), yet as that was only one terminus of the 
navigation of the vessel, and her whole employment was substan- 

tially on the internal waters far beyond the tide, the vessel could 

not be said to be engaged in maritime commerce. As at this time 

the Supreme Court followed the rule that tide-water limited the 

admiralty jurisdiction, the decision was that the service of the mas- 

ter and crew was not maritime, and not the subject of admiralty 

jurisdiction. Whether the suit therefore was in rem, or in perso- 
nam, — and it was of a complex character, —it was not within the 

cognizance of a court in admiralty. The question of enforcing 
a state lien by admiralty process in a federal court did not arise, 
as the whole service was held to be non-maritime. But, assuming 
that in one respect the case was in rem to enforce a local lien, viz., 
so far as concerned a lien for the master’s wages, the decision 
assumed — it was too plain a principle to require a formal decision — 
that the fact that the local law gave a lien on a vessel did not make 
the case one of admiralty jurisdiction, if the contract was not a 
maritime contract. The admiralty jurisdiction in this case de- 
pended upon the employment of the vessel. If that was maritime, 
the jurisdiction attached, and the lien could be enforced. If 
the employment was not maritime, the jurisdiction did not attach, 
and no question of lien or no lien arose. The opinion assumes 
throughout that if the subject-matter had been maritime, the local 
lien would have been enforced. 

No principle of admiralty was better or longer settled in the 
United States than this: that where the local law attaches a mari- 
time lien to a maritime service within admiralty jurisdiction, a suit 
to enforce it lies in the federal courts in admiralty, and that a lien 
for repairs on a vessel engaged in maritime commerce is a mari- 
time lien, and within admiralty jurisdiction. It was acted upon in 
the district courts from 1789, for some sixty years, without doubts. 
It was affirmed in The General Smith, in 1819, The Planter, in 1833, 
and The Orleans, in 1839; and, in revising its Admiralty Rules in 
1844, the Supreme Court established its Rule XII. as to suits by 
material men, for supplies or repairs, as follows : — 


Admiralty Rule XII. 1844. “In all suits by material men for supplies 
or repairs or other necessaries for a foreign ship, or for a ship in a foreign 
port, the libeNant may proceed against the ship and freight in rem, or 
against the master or the owner alone in personam. And the like pro- 
ceeding in rem shall apply to cases of domestic ships, where by the local 
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law a lien is given to material men for supplies, repairs, or other neces- 
saries.” 

This condition of things was strictly in accordance with prin- 
ciple. The Rule XII. related solely to admiralty cases. It related 
solely to suits by material men for a maritime service. If the de- 
mand was not for a maritime service, the rule did not touch it, as 
it would not be an admiralty case, at all. The rule did not affect 
the question of jurisdiction. It went on the principle that a lien 


for repairs on a vessel engaged in maritime commerce is a mari- 
time lien, whatever its origin. 


THE RULE OF 1859, PROHIBITING SUITS TO ENFORCE LIENS FOR 
REPAIRS ON DOMESTIC SHIPS. 
In 1859, the Supreme Court amended this rule, so as to read as 
follows : — 

Admiralty Rule XII. 1859. “In all suits by material men for supplies 
or repairs or other necessaries for a foreign ship, or for a ship in a foreign 
port, the libellant may proceed against the ship and freight in rem, or 
against the master or owner alone in personam. And the like proceedings 
in personam, but not in rem, shall apply to cases of domestic ships for sup- 
plies, repairs, or other necessaries.” 

What was the effect of the change in the rule? 

The rule was still an admiralty rule, and affected only cases of 
acknowledged admiralty jurisdiction. The first clause remains as 
before, setting forth the universal rule of admiralty that the exist- 
ence of a lien does not preclude a personal suit. The second clause 
assumes that the contract or service of the material man is within 
admiralty jurisdiction, for it allows of a suit in personam. As the 
rule relates only to demands of material men, and as the material 
man has not, by the general maritime law, the benefit of the lien 
in cases of repairs on domestic ships,—that is to say, ships 
repaired at their home ports, — but may have the benefit of it by 
the local law, the only effect of the change is to forbid the enforce- 
ment of a local maritime lien in the federal courts in admiralty, 
in a case of acknowledged admiralty jurisdiction. 

An example will illustrate this. A mechanic puts repairs on two 
steamships lying in New York harbor, each employed in trans- 
atlantic commerce, one owned in New York, and the other in 
Boston. By the general maritime law, he has a lien for the repairs 
on the latter and not for those on the former ship. Suppose the 


XUM 


la’ 
sh 
ea 
by 
re 

an 
tl 
I 
| 
\ 


XUM 


HISTORY OF ADMIRALTY JURISDICTION. 605 


law of New York to give him a pure maritime lien on the latter 
ship also. Each contract is within admiralty jurisdiction, and 
each lien is, in its nature, a maritime lien, such as is enforceable 
by admiralty processes, and for which the common law affords no 
remedies. Under the rule of 1844, the mechanic could proceed 
in rem or in personam in either case. Under the rule of 1859, 
the mechanic can proceed either way in the case of the Boston 
ship, but only in personam for his repairs on the New York ship. 
In other words, he is forbidden to enforce his lien on the New York 
ship in the United States courts in admiralty, at all. 

That this is the correct exposition of the rule of 1859 appears 
from The St. Lawrence, 1 Black, 522, a.p. 1861 (re-affirmed in 
The Potomac, 2 Black, 581). 

The St. Lawrence was owned in New York, and repairs were put 
on her there, and the suit was in rem. The suit had been com- 
menced in the district court before the change in the rule. The 
court affirmed the decree in favor of the libellants, on the ground 
that the suit was commenced before the change in the rule. This 
was, of course, an affirmance of the highest character, not only of 
the admiralty jurisdiction over the service and the lien, but of the 
right of the district courts to enforce local maritime liens by 
admiralty proceedings. It also rests on the clear principle that the 
existence or non-existence of a state lien does not touch the ques- 
tion of jurisdiction, or of the authority of the district courts under 
the act of 1789. If the contract and service of the material men 
are maritime, the district courts may take cognizance of the con- 
tract and service. If there is a maritime lien, such as admiralty 
courts enforce by their peculiar jurisprudence and processes, the 
district courts can enforce it, whether it arise from the local law or 
the general maritime law. It is on those propositions that the deci- 
sion in The St. Lawrence rests. Chief Justice Taney, in the opinion, 
p- 526, says: “ The alteration in the rule applies altogether to the - 
character of the process to be used in certain cases, and has no rela- 
tion to the question of jurisdiction ;” and puts the authority of the 
Supreme Court to make the rule on the Acts of 1792, ¢. 36, § 2 
(1 Stat. 276), and of 1842, c. 188, § 6 (5 Stat. 518). 

Doubtless the Supreme Court derives its power to make this rule 
entirely from the acts referred to, of 1792 and 1842. These acts give 
the Supreme Court power to “ prescribe regulations” to the circuit 
and district courts concerning the “ forms of suits, executions, and 
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other process,” and the “ forms and modes of proceeding in suits,” 
and to “ prescribe, regulate, and alter the forms of suits and other 
process,” and the “ forms and modes of framing and filing libels, 
bills, answers, and other proceedings and pleadings,” and “ gener- 
ally the forms and modes of proceeding to obtain relief,’ and 
*‘ generally to regulate the whole practice of the said courts, so as 
to prevent delays, and to promote brevity and succinctness in all 
pleadings and proceedings therein.” 

The power of the court is only over the modus operandi. The 
Supreme Court cannot decide questions of law in the abstract, in 
advance, by way of rules. It can only decide cases that come 
before it. For instance, it was a question of law, long undecided by 
the Supreme Court, whethor contracts of insurance were within the 
admiralty jurisdiction. The Supreme Court could not settle that 
question in the abstract, by a rule. It waited for a case. So, if it 
be a question of law whether certain rights in rem are of admiralty 
jurisdiction, the court cannot settle that question by rule. In addi- 
tion to the objection of want of power in the court to decide law by 
rules, the Supreme Court has, as has been seen, uniformly decided, 
as well since as before the rule of 1859, that a pure maritime 
lien on a vessel for a maritime service is of admiralty jurisdic- 
tion, although the lien be of local origin. For these reasons, the 
court has declared that the rule of 1859 does not touch jurisdic- 
tion at all, and is not a rule of law, but only a rule of practice, 
regulating, as said in The St. Lawrence, “ the character of the pro- 
cess to be used in certain cases.” . 

But a most serious question arises here. The rule does not 
simply affect the character of processes to be used. It prohibits 
the enforcement of a right. A maritime lien is a right in the 
thing. It is a right which cannot be enforced out of court, or, as 
we say, in pais. The lien holder cannot take possession of the 
thing. The lien can only be enforced by a proceeding in court. 
The enforcement of a right in rem is a proceeding in rem; anda 
proceeding in rem is the enforcement of a right in rem. And the 
right cannot be enforced at all except by a proceeding in rem. 
When the court prohibits a suit in rem in certain cases, it prohibits 
the enforcement of the right in rem in such cases. This principle is 
well stated by the court in The Rock Island Bridge Case (6 Wallace, 
213): ‘ The lien and the proceeding in rem are correlative; where 

one exists the other can be taken, and not otherwise ;” and the 
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court there adopts the language of the Privy Council, in The Bold 
Buccleugh (7 Moore, P. C. 284): “ A maritime lien is the founda- 
tion of the proceeding in rem, a process to make perfect a right 
inchoate from the moment the lien attaches ; and whilst it must be 
admitted that where such a lien exists a proceeding in rem may be 
had, it will be found to be equally true that, in all cases where a 
proceeding én rem is the proper course, there a maritime lien exists, 
which gives a privilege or claim upon the thing to be carried into 
effect by legal process.” The rule of 1859 does not touch the ques- 
tion how the right in rem may be enforced, by what modes or pro- 
cesses, but prohibits a suit for its enforcement altogether, by whatever 
mode or process. An extreme case will make this clear. Suppose 
the Supreme Court should make a rule, that hereafter in all suits 
in admiralty the libellant may proceed in personam, but not in rem. 
Would this be a regulation of the form and modes of proceeding, 
within the meaning of the acts of 1792 and 1842? On the contrary, 
it would be a closing of the admiralty courts against the enforce- 
ment of all rights in rem, by whatever method. It cannot be too 
often repeated to the common-law practitioner, that a proceeding 
in rem is not, like an attachment, one of the modes or methods of 
enforcing a personal right, which may be regulated or abolished alto- 
gether, and still the right be enforced in other ways. It is the 
enforcement of the right, — neither more nor less. The rule does 
not prohibit the arrest of the vessel, either primarily or otherwise. 
It probibits the suit in rem altogether, however commenced, carried 
on, or concluded. It is unquestionably competent for the Supreme 
Court to regulate the time and mode of arresting and dealing with 
the res, in a proceeding in rem. There are rules of that descrip- 
tion. This rule prohibits the suit itself. It is of the same category 
as a rule would be that all suits in admiralty shall be in rem, and 
not in personam. Such arule would not merely regulate the mo- 
dus operandi; it would prohibit the courts entertaining suits to 
enforce personal obligations against individuals. In like manner, 
arule that all suits should be in personam would be a refusal to enter- 
tain suits to enforce rights in rem. Now, if the Supreme Court 
cannot prohibit all suits to enforce rights in rem, it cannot prohibit 
them in classes of cases. If the right in rem exists, it can be 
enforced in the appropriate court. If it is of admiralty jurisdic- 
tion, it is enforceable in the district courts. The court has repeat- 
edly decided, and since the adoption of the rule has again decided, 
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that the suit prohibited is of admiralty jurisdiction, and can be 
entertained by the district courts but for the rule. 

(It is not proposed to enter fully upon the question how far these 
statutes of 1792 and 1842 authorize the Supreme Court to affect, by 
rules, the legal rights of parties, or the exercise of jurisdiction by the 
courts. The reader may consult on this point, Wayman v. Southard, 
10 Wheaton, 41; Bank of United States v. Halstead, 10 ib. 63 ; Beers 
v. Houghton, 9 Peters, 360; The St. Lawrence, 1 Black, 522; and 
especially the opinions of Justices Grier and Clifford in Ward y, 
Chamberlain, 2 Black, 430. It is assumed that a full considera- 
tion of the subject will show that such a rule as that of 1859 cannot 
come within the language or reason of the statutes.) 

It has been suggested that the rule of 1859 may be maintained as. 
a regulation of the discretion or comity, so to speak, of the admiralty 
courts. In The St. Lawrence, Chief Justice Taney says that the rule 
of 1859 was made by the court, not to correct any error in law in the 
rule of 1844, or in the prior decisions, or as bearing on jurisdiction, 
but in the exercise of “a discretionary power.” He says that 
these liens had been enforced, “ not as a right which the court was 
bound to carry into execution upon the application of the party, 
but as a discretionary power which the court might lawfully exer- 
cise for the purpose of justice, where it did not involve controver- 
sies beyond the limits of admiralty jurisdiction.” 

But in what sense is it a matter of discretion with the admiralty 
court to entertain a suit in admiralty by a citizen of the United 
States, brought to enforce a maritime lien admitted to be within 
the jurisdiction of the court? The mechanic who worked upon 
the St. Lawrence was allowed to enforce his lien, because he sued 
before the rule took effect. The next man who worked on the same 
vessel, under the same law, after the rule took effect, would not be 
allowed to proceed upon his lien at all. 

In carefully examining the language of the judges in explaining 
this rule, it is observable that they seem to derive this discretion 
from the fact that the lien upon domestic ships for repairs is of 
local origin and extent, and does not exist by the general maritime 
law. If it were the case of a suit by foreigners, touching a 
foreign vessel, and the contract or lien were of force only in the 
foreign countries, and by virtue of a foreign law, and of a character 
not known to our laws, a question of comity would arise, and address 
itself to the discretion of the court. But these cases occur between 
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citizens, and relate to our vessels. They involve rights and obliga- 
tions under our laws. A citizen of New York or Massachusetts is 
also a citizen of the republic, and he enters a national court not by 
comity, or at the discretion of the judge, but by right. It is as 
much his court, as is the court of his state. If he has a right, he 
can go to the appropriate court to enforce it. If the right he 
seeks to vindicate is within the admiralty jurisdiction, he enters 
the admiralty court, as of right. It surely is immaterial what is the 
origin of his right, — whether of national or of state origin. If 
it is one which a state can create, it is a right, as much as if created 
by the constitution or statutes of the republic. If Massachusetts 
extends to aliens or married women a right in lands which the 
common law does not give them, that local right can be vindicated 
by an alien in national courts as well as in the courts of Massa- 
chusetts ; and if a married woman claiming the right under that 
law is a non-resident, her right to sue in the circuit court of the 
United States is as absolute as her right to sue in the state court. 
So, if it is competent for Massachusetts to extend a maritime right 
in or to vessels to a class of persons to which the general maritime 
law does not give it, that right can be vindicated as well in a 
national as in a state court. There are but two questions: first, 
is it a valid right? and, second, is the suit to vindicate it within the 
jurisdiction of the court? The jurisdiction of the admiralty 
courts over a right in rem depends upon whether it is a maritime 
right, and not upon the locality of the power which created it. 
Besides, the Rule of 1859 says nothing about the origin of the lien, 
or its being local or general. It prohibits all proceedings to enforce 
a lien for repairs made on a domestic ship; that is, a ship at her 
home port. If Congress were to give such a lien in case of repairs 
made at the home port upon vessels engaged in foreign commerce 
or commerce between states, the rule would prohibit its enforce- 
ment in admiralty equally as if it were of state origin. 

Mr. Justice Nelson, in The Goliah (Maguire v. Card), 21 How. 
248, immediately after the publication of the Rule of 1859, gives 
the reason for it as follows: “ We altered the rule so as to take 
from the district court the right to proceed in rem against a 
domestic vessel . . . for supplies and repairs, which had been 
assumed on the authority ofa lien given by state laws, it being 
conceded that no such lien existed according to admiralty law, 
thereby correcting ay error which had its origin in this court in The 
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General Smith, applied and enforced in Peyroux v. Howard (The 
Planter), and afterwards partially corrected in The Orleans. In 
the last case the court refused to enforce a lien for the master’s 
wages, though it had been given by the local law of the state. of 
Louisiana.” 

It is evident that Mr. Justice Nelson considered the rule as cor- 
recting an error of law fallen into by the court in prior cases, 
Now, not only is it incompetent for the court to reverse its deci- 
sions on law by rules, but the court has since said that there was 
no error in those cases. The latest cases admit the correctness 
of the decisions that the lien on domestic ships for repairs is an 
admiralty lien and enforceable in the district courts (Zhe St. Law- 
rence, The Potomac, supra), and put the rule on grounds of discre- 
tion solely. Besides, The Orleans does not correct, even partially, 
any thing in the preceding cases. In The Orleans, the court, as 
we have seen, dismissed the whole suit, the part in personam as 
well as the part in rem, on the sole ground that the service was not 
maritime: the service having been rendered above tide-waters, 
then held to be the limit of admiralty jurisdiction. It was as- 
sumed that if the service had been maritime, the lien would have 
been enforced. The decision in The Orleans is in entire harmony 
with those in The General Smith and The Planter. 

Another reason assigned for treating the enforcement of liens on 
domestic ships as matter of discretion, and prohibiting it, has been 
that such liens, being of state origin, should be left to the state 
courts. Mr. Justice Nelson, in The Goliah (supra), says: “We 
have determined to leave all these liens depending upon state laws, 
and not arising out of the maritime contract, to be enforced by the 
state tribunals.” But, if the district courts have jurisdiction 
over them, under the Constitution and the Judiciary Act, as has 
been repeatedly held, how can they refuse to take jurisdiction when 
the case comes before them? Can the Supreme Court, under the 
power to regulate forms and modes of proceedings and processes, 
prohibit the exercise of admitted jurisdiction to enforce a right which 
an American citizen has in an American vessel? It would seem 
that the court, at the time when it held that the admiralty jurisdic- 
tion could not extend over the internal commerce of a state, con- 
sidered that by parity of reasoning it ought to decline jurisdiction 
over liens created by a state law. But it is now settled that the 
jurisdiction depends upon whether the commerce is maritime, and 
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not upon whether it is between ports in the same state. And further, 
the fact that the lien is on domestic vessels had no connection with 
the question of internal commerce. A “ domestic vessel” is a vessel 
at her home port, although engaged in foreign commerce ; while a 
vessel engaged in commerce between ports of the same state is not 
a “ domestic vessel,” under the rule, unless she is owned in the 
state where the repairs are made. A ship returned from a voyage 
round the world, and bound on another such voyage, repaired in 
New York, is a domestic ship, and comes under the rule, if her 
owner resides anywhere in the state of New York; while a ship 
is not a domestic ship, and does not come under the rule, although 
engaged in commerce solely between New York and Albany, if her 
owner resides in New Jersey. 

Nor is this all. The enforcement of a lien created by state laws 
is not “ left to be enforced by the state tribunals.”” The question of 
state or national tribunals does not depend on the state or national 
origin of a right or title. It depends on the residence of the parties, 
or the nature of the right. If the plaintiff resides in a different 
state from the defendant, or is an alien, he has a right to sue to 
the circuit court, whether the right he is vindicating is of state or 
national origin. So, if a right is of admiralty jurisdiction, it is 
cognizable in the district courts, without reference to residence 
of parties or the origin of the right. 

But the most serious consideration remains to be noticed. It is 
more than doubtful whether, if the rule is retained, a lien on domes- 
tic ships can be enforced anywhere. If it is a pure maritime lien, 
it is one for which the common law affords no remedy, and the 
jurisdiction over it is in the district courts of the United States, 
exclusively of the state courts. (The Moses Taylor, The Hine, 
supra.) 

To make the subject clearer to persons trained in other schools 
of law than that of the admiralty, let a plain case be stated. 
Suppose that the local law simply creates a lien, and provides no 
process in the state courts to enforce it. This would be a law of — 
private right and property, and not of remedy. Such was the 
Massachusetts Act of 1848, c. 290, giving a lien for repairs in the 
home port. A mechanic puts necessary repairs on a vessel engaged 
in foreign commerce while in her home port, the owner being 
insolvent, and the ship mortgaged to her full value, — looking solely 
to his lien for security. He goes to the United States court in 
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admiralty, and is told that his contract and service and the vessel 
and her locality are all such as to be within the admiralty jurisdic. 
tion. He also learns that the court he comes to has jurisdiction 
over all admiralty causes. He is told that he can proceed person- 
ally against the owner or master. But there is no master, and the 
owner is not worth proceeding against. Indeed, he may have 
agreed not to look to the owner at all. He asks not for a partic- 
ular form or mode of process, but to have his right in the vessel 
enforced. He is told that the Supreme Court has forbidden the 
enforcement of his right. Why? Is it not a right within the 
admiralty jurisdiction of the district court, by statute? Was not 
a right of the same nature enforced against Z'he St. Lawrence, 
under just such circumstances? The answer must be, — certainly 
the right is within the cognizancé of the district court, and has 
always heretofore been enforced ; but the rule prohibits the court 
from taking cognizance of the right in any way whatever. 

The material man then goes to the state court. There he is 
told that the state courts have no proceedings in rem for the en- 
forcement of his lien. It is a proceeding peculiar to admiralty 
courts, and the district court of the United States is the only 
admiralty court. And even if the state statutes had provided 
a process for enforcing this lien, he might well be advised that it 
was unconstitutional, for the lien is an admiralty lien, strictly, and 
the statute proceedings are admiralty proceedings, and the juris- 
diction is exclusively in the federal judiciary for such purposes. 
(The Moses Taylor, The Hine, and The Belfast, supra.) 

It is difficult to read the various statements by judges of the 
Supreme Court respecting this rule, without getting the impression 
that some of them have been of the opinion that a lien for repairs 
on a domestic ship is not a maritime and admiralty lien. It is true, 
the court has never so decided, but always, and to the last (The 
St. Lawrence, and The Potomac), held that it is. The reasoning 
leading to such an opinion seems to be, that, as this lien is not 
extended to domestic ships by the general law, it is not within the 
admiralty jurisdiction conferred by the Constitution on the federal 
judiciary. But the lien on a sea-going vessel for repairs made 
upon her is a recognized admiralty lien. It is nothing else; and 
is not known to or enforceable by courts of common law or chan- 
cery. This lien when applied to a domestic ship has not changed 
its nature. All the change is, that it is extended to a class of 
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persons not entitled to claim its benefits before. For instance, 
the lien on a vessel for wages on a maritime voyage is an admi- 
ralty lien, enforceable only in admiralty. The general maritime 

law extends its benefits to common mariners and mates and 

others, but not to master-mariners. If it should be extended to 
masters by a competent legislative authority, it would not cease 

to be, as to them, a maritime lien. If Congress should extend 

the benefit of the lien to masters of vessels engaged in foreign 

commerce, and commerce between states, can there be a doubt 

that its enforcement would be a cause of admiralty jurisdiction 

under the Constitution and the Judiciary Act? If this is not so, 

the result must be that the graut in the Constitution is limited not 

only to “ causes of admiralty jurisdiction,” but to the entertaining 

of such causes for the benefit of persons who were entitled to their 

benefits when the grant was made. It would have to appear in each 

case, not only that the service was maritime, and the lien maritime, 

and both of admiralty jurisdiction, but that the class of persons to 

which the libellant belongs had always historically had the benefit 

of such a lien for such a service. 

The reasoning, then, seems conclusive. If the service is mari- 
time, and the lien on the vessel is a pure maritime lien and is 
lawfully attached to the service, it is within admiralty jurisdiction. 
If the competent authority extends such a lien for such a service 
to persons who had not the benefit of it before, or to persons in 
circumstances which before precluded them from the benefit of the 
lien, the enforcement of it is still. within admiralty jurisdiction. 
The service of a mariner on a vessel engaged in maritime com- 
merce is a maritime service. If a lien on the vessel is attached to 
this service, it is a maritime lien. By the general maritime law, 
the master-mariner has not the benefit of this lien, while all lower 
grades of mariners have. If the competent authority under our 
system extends the benefit to our master-mariners, the lien is 
within our admiralty jurisdiction. If Congress, under its power 
to regulate foreign commerce, should extend the mariner’s lien to 
masters of vessels engaged in such commerce, the master could 
enforce it in admiralty. In like manner, if a state legislature 
should extend it to masters of vessels owned in the state, and 
engaged in commerce within the state, it would be enforceable in 
admiralty,—the Supreme Court having now decided that such 
commerce is within admiralty jurisdiction. Apply this reasoning 
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to liens for repairs. Repairing ships engaged in maritime com- 
merce is a maritime service. A pure lien on the vessel attached 
to such service is a maritime lien. The general maritime law 
extends the benefit of that lien to persons making repairs on all 
vessels, except when the repairs are made at the home port of the 
vessel. If Congress, under the above named power, should extend 
this lien to repairs made at the home port on vessels engaged in 
foreign commerce, it would still be a maritime lien. In like man- 
ner, if a state legislature should extend itto vessels owned in the 
state, and engaged in commerce within the state, it would not cease 
to be a maritime lien. The admiralty courts could no more refuse 
to take cognizance of one class of cases than of the other. 

It has been intimated that a state legislature cannot create a mari- 
time lien. For the present purpose, the inquiry is rather whether a 
state can extend an admitted maritime lien to a new class of per- 
sons or cases. That is purely a question of the division of legisla- 
tive authority between the republic and the states, under our system. 
In the absence of legislation by Congress, it would seem that a 
state can extend a maritime lien over new classes of persons and 
services, within her limits of legislation. Pilot laws are left to the 
states, in the absence of legislation by Congress (Cooley v. Port 
Wardens of Philadelphia, 12 How. 299), and there would seem to 
be no doubt that if pilots had no lien for their services, a state 
could give them one. This has been held in the lower courts. 
(The America, Lowell, J., 2 Am. Law Rev. 458.) So, as to ves- 
sels owned and repaired within the states, these liens of state 
origin have always been held valid by the Supreme Court, hitherto. 
(The General Smith, The Planter, The St. Lawrence, &c., supra.) 
But the liens, prohibited enforcement by the rule, need not be of 
legislative origin, at all. They may be part of the common law of a 
state, as is probably the case in Louisiana and Florida. 

It is true that a state cannot create a maritime lien, in the sense 
that it cannot make a lien maritime which is not such by the 
principles of admiralty law. For instance, it is now held by the 
Supreme Court that the service of originally constructing a vessel 
to become a vehicle of commerce is not a maritime service, while 
repairing a vessel after she has become such is a maritime service. 
The result is that a suit founded on the service of original construe- 
tion is not of admiralty jurisdiction, whether the suit be in rem 
or in personam. The Jefferson (People’s Co. vy. Bears), 20 How. 
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393; The Capitol (Roach v. Chapman), 22 How. 129. It follows 
that a lien for such a service is not of admiralty jurisdiction, 
because the service to which it is attached is not. A state, by 
giving a lien on a vessel for her original construction, cannot alter 
the nature of the service and make the lien attached to it of admi- 
ralty jurisdiction. But this is equally true of Congress. If Con- 
gress should give such a lien for building vessels for foreign 
commerce, it would not be an admiralty lien, under the present 
decisions. No legislative power, state or national, can bring a lien 
within the admiralty jurisdiction, if the service for which it is given 
is not so. On the other hand, if a service is of admiralty juris- 
diction, and a pure lien, for which the common law affords no 
remedy, is attached thereto upon a vessel engaged in maritime 
commerce, that lien is of admiralty jurisdiction, whether it has its 
origin in the general maritime law or in the appropriate and com- 
petent legislative authority, whether that authority be of the nation 
or of a state. 

Confusion has arisen in some minds from the application to this 
case of a maxim that state legislatures cannot enlarge the juris- 
diction or control the processes of federal courts. .State legisla- 
tures may increase the cases in the federal courts, and enlarge the 
class of persons or things to which the jurisdiction and processes 
of the federal courts must be applied. As we have seen, if a 
state enlarges the landed rights of married women or alieis, the 
federal courts are obliged to accept this practical increase of busi- 
ness and the new application of its processes. Such a state law does 
not alter their jurisdiction or control their processes. The Consti- 
tution of the United States and the acts of Congress compel them 
to take jurisdiction over and apply their processes to all cases 
within a certain category. Certain classes of subjects and persons, 
the state legislatures may put within or take out of that category. 
Other classes, only Congress can affect. The Constitution and 
acts of Congress require the admiralty courts to take jurisdiction 
over and apply their processes to all admiralty causes. Pure liens 
for repairs on vessels engaged in maritime commerce are within the 
category of admiralty causes. If the repairs are made on vessels 
at their home ports, the general maritime law has a conclusive 
presumption that they are made on the personal credit of the 
owner, and allows no lien. If the competent legislative authority 
does away with that presumption in all or any such cases, and lets 
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in the lien, either absolutely or on proof of credit given to the vessel, 
the cases coming within the category are simply increased. Whether 
the legislation is by Congress or by a state legislature, it is not an 
alteration of the jurisdiction or a controlling of the processes of 
the federal courts. ; 

There can be little doubt that the only ground on which the Rule 
XII. of 1859 can now be rested is, that many or most of the liens 
which state legislatures have attempted to give for repairs on ships 
at their home ports are of an anomalous character, and not pure 
maritime liens, as has been heretofore explained. Chief Justice 
Taney, in The St. Lawrence, p. 530, says : — 


“There could be no embarrassing difficulties in using the ordinary proc- 
ess in rem of the civil law, if the state law gave the lien in general terms, 
without specified conditions or limitations inconsistent with the rules and 
principles which governed implied maritime liens; and whenever this was 
the case, the process to enforce it promoted the convenience and facilities 
of trade and navigation by the promptness of its proceedings. . . . In many 
of the states, however, the laws were found not to harmonize with the 
principles and rules of the maritime code. Certain conditions and forms 
of proceeding are usually required to obtain the lien, and it is generally 
declared forfeited or regarded as waived after the lapse of a certain time, 
or upon some future contingency. These conditions and limitations differ 
in different states, and if the process in rem is used whenever the local law 
gives the lien, it will subject the admiralty court to the necessity of 
examining and expounding the varying lien laws of every state. . . . Such 
duties and powers are appropriate to the courts of the state which created 
the lien, and are entirely alien to the purposes for which the admiralty 
power was created, and form no part of the code of laws which it was 
established to administer.” 


It seems, then, that the reason for prohibiting the district court 
in admiralty from enforcing in behalf of material men, in any 
instance, a local lien admitted to be a pure maritime lien, is that in 
some instances these local liens are not the pure maritime lien ; 
i. e.,a right or property enforceable by known admiralty processes, 
and upon admiralty principles, — but statutory remedies, sui gen- 
eris, although attached to maritime contracts and services, and not 
existing independent of the peculiar processes provided by local 
statutes for their enforcement. 

It would seem to be now a good opportunity for the Supreme 
Court, since the principles affecting jurisdiction are for the first 
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time well settled, to review and amend the rule. As it stands, it 
prohibits all suits on liens for repairs made on vessels at their home 
ports, even if those liens be pure maritime liens, for which neither 
common law nor statutes provide any remedy, and whatever the 
origin or history of the lien. For this reason, material men may 
be debarred of all recourse to liens in such cases. The rule is cer- 
tainly open to the objection, as to such cases, that it undertakes to 
prohibit all suits on rights in rem of a certain character, and does 
not regulate modes or processes. If the rule were so modified as 
to prohibit the district courts from entertaining suits in admiralty to 
enforce liens which are not pure maritime liens, enforceable in all 
parts and satisfactorily by the known and usual admiralty processes, 
it would meet the only purpose which can now be legitimately 
effected by a rule. If there be a question of law whether an 
admitted and pure admiralty lien for repairs on a sea-going vessel 
is within the admiralty jurisdiction when extended to domestic ships 
either by federal statutes or by local law, common or statutory, that 
should be settled as a question of law, when the case arises. As it 
involves a right, the party asserting it should not be debarred by a 

rule from presenting the question of jurisdiction for decision. 


SUMMARY OF THE STATE OF THE LAW AS TO JURISDICTION OVER 
MARITIME CONTRACTS, SERVICES AND TORTS, BY OTHER THAN 
ADMIRALTY COURTS. 


It is sometimes asked, — what admiralty jurisdiction remains in 
the state courts? The distinction is not between state and national 
courts, but between courts of admiralty on the one hand, and 
courts of common law and chancery on the other. Suppose an 
admitted maritime contract of which a court of admiralty has 
admitted jurisdiction. Several cases may arise. (1.) If the party 
wishes for a decree for specific performance, or an injunction, 
neither common law nor admiralty can give him the remedy. 
He must bring his suit in chancery, and may go into the federal 
or state courts according to his residence. (2.) If he wishes for 
damages for the breach of the contract, or compensation for its 
performance on his part to be paid by the other party to the contract, 
chancery cannot help him, and he may proceed in admiralty or at 
common law at his option. If in admiralty, he must sue in per- 
sonam in the district court of the United States; if at common 
law, he may sue in the circuit court of the United States, or in the 
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state courts, according to his residence. (3.) If a maritime lien 
is attached to the contract, and the party wishes to enforce that 
lien, neither common law nor chancery can give him the remedy. 
He can only proceed in vem in admiralty, and that can be only in 
the district courts of the United States. A state statute giving to 
a state court authority to enforce such a lien by admiralty process 
is unconstitutional, at least after the Act of 1789. (4.) If there is 
attached to the contract a special statutory remedy against a vessel, 
which has not the characteristics of a pure admiralty lien, and the 
party wishes to enforce it, he cannot proceed either in admiralty 
or in chancery, or at common law. He must follow the statutory 
remedies in any court which can administer them. In such case, 
it is immaterial whether the special remedies are given by Con- 
gress, or a state legislature. If given by a state legislature, and 
the circuit courts of the United States can and do adopt the state 
remedies as part of their proceedings, the remedies may be admin- 
istered by them in cases of aliens and non-residents. Such special 
remedies may be administered in all cases by the courts of the state 
empowered thereto by the state statute. 

The proper answer to the question is, that state courts or circuit 
courts of the United States may take cognizance of all maritime 
contracts and torts, if the relief sought is one which common law 
or chancery can give ; but if the relief sought is peculiar to courts 
of admiralty, only the district courts of the United States can 
administer it. The state courts of common law have jurisdiction 
over all maritime contracts or torts, if a remedy in damages is 
sought against persons. This jurisdiction is concurrent with the 
district courts in admiralty. The state courts of chancery have 
jurisdiction over such contracts if relief in equity is sought. The 
circuit courts of the United States have like jurisdiction both at 
common law and in chancery, in cases of aliens and non-residents ; 
and the respective state courts have always, and the circuit courts 
may have, jurisdiction to administer statutory remedies against ves- 
sels in cases of maritime contracts and services, if those remedies 
are not admiralty remedies. 

Also, it would seem, — for the point has not been decided by the 
Supreme Court, although there is a dictum to that effect in The Bel- 
fast (supra), — that a state legislature may empower state courts to 
administer pure admiralty remedies for liens on vessels, if attached 
to contracts or services which are not of admiralty jurisdiction. 
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For instance, suppose a state statute to attach a maritime lien, 
pure and simple, to a sea-going vessel in favor of the original 
builder. As it is held that this contract and service are not mari- 
time, they are not embraced in the grant to the federal judiciary. 
For such contracts and services the state courts may administer 
the remedies known to courts of admiralty as suits in rem. In- 
deed, any state legislation which does not interfere with the exer- 
cise of the congressional function of regulating foreign commerce 
and commerce between the states, may create a lien on a vessel in 
connection with a contract or service which is not maritime, and 
order its enforcement in state courts by remedies either special 
and statutory, or such as admiralty always uses for maritime liens. 
But if the contract, service, or tort is maritime, and within admi- 
ralty jurisdiction, and the lien attached to it is a pure maritime 
lien, the reasoning would clearly show that the enforcement of this 
lien is within the admiralty jurisdiction, and granted to the federal 
judiciary by the Constitution, and vested exclusively in the district 
courts by the Act of 1789, whatever may be the source or date of 
the extension of the lien to the particular maritime contract, ser- 
vice, or tort before the court. 

[As was stated at the outset, it is not purposed to extend this 
inquiry into details of decisions as to particular classes of con- 
tracts or services, as being or not being maritime in their forensic 
character. The tests the Supreme Court have usually applied are 
to be found in The Jefferson (People’s Ferry Co. v. Bears), 20 
How. 393, denying jurisdiction over a contract for the original con- 
struction of a ship, before it becomes a vehicle of commerce; T'he 
Lexington (N. J. 8. N. Co. v. Merch. Bank), 6 How. 344, and More- 
wood v. Enequist, 23 How. 491, affirming it over contracts of charter 
and affreightment ; Zhe Ann Elizabeth (Dupont v. Vance), 19 How. 
162, affirming it over liens for general average contributions; The 
John Jay (AT How. 399), denying jurisdiction to enforce a mere 
mortgage by foreclosure and delivery of possession; Andrews v. 
Wall (3 How. 568), affirming it over contracts of consortship in 
salvage; The Mopang (Ward v. Peck), 18 How. 267, affirming it 
over petitory as well as possessory suits; The Moses Taylor (4 
Wallace, 411), affirming it over contracts for the transportation of 
passengers; and Zhe N. Eng. M. M. I. Co. v. Dunham (11 Wal- 
lace 1), affirming it over policies of insurance. ] 
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RESULTS OF THE DECISIONS OF THE SUPREME COURT AS TO GENERAL 
ADMIRALTY JURISDICTION. 


The results of the decisions of the Supreme Court as to general 
admiralty jurisdiction may be summed up thus : — 


I. The Constitution contains a grant of admiralty jurisdiction. This 
grant is of judicial power, and to the judiciary of the republic. 

II. The grant extends to all cases of admiralty jurisdiction. 

III. The general test of what is a case of admiralty jurisdiction is mainly 
historical ; and embraces all those cases over which courts known as courts 
of admiralty have, as such, exercised jurisdiction. 

IV. The test is not to be sought solely in the actual practice of the 
admiralty courts of England under the restrictions in force at the time the 
Constitution of the United States was adopted, but in the practice and 
usage of the admiralty courts of European nations, of the several colonies 
before, and states after, the Declaration of Independence, and of Great 
Britain, independently of special restraining statutes or orders. 

V. The Judiciary Act of 1789 allots to the district courts the original 
exercise of all the civil admiralty jurisdiction granted by the Constitution to 
the judiciary of the republic. 

V. The admiralty jurisdiction of the district courts in cases and for 
relief peculiar to admiralty courts is exclusive of any such jurisdiction by 
the courts of any state; it being so made by the Judiciary Act. (It is not 
necessarily decided whether the grant in the Constitution takes all such 
jurisdiction from the state courts by its own force, and in the absence of 
legislation by Congress.) 

VI. The saving in the Judiciary Act to all suitors of “the right of a 
common-law remedy, where the common law is competent to give it,” 
qualifies the exclusive, and not the concurrent, jurisdiction of the district 
courts. If the admiralty and the common law give the same remedies, 
as in most suits ix personam, the admiralty jurisdiction is not excluded 
because of the common-law remedy, but the suitor may elect his tribunal. 
The clause saves only such remedies as are known to the common law, 
and does not save remedies not known to the common law, although con- 
ferred by statute on courts of common law. 

VII. Remedies for enforcing a purely admiralty lien are peculiar to courts 
of admiralty, and a state court cannot exert them in a maritime case, 
although given to such courts by state statutes, the jurisdiction being ex- 
clusively in the district courts of the United States. 

VIII. The admiralty jurisdiction is not limited to tide-waters, nor by the 
Sauces terre, or corpus comitatus, but extends over the great lakes and their 
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connecting waters, and over all rivers capable of being navigated by vessels 
recognized by statute as large enough to be engaged in commerce. 

IX. The admiralty jurisdiction is not limited to foreign or inter-state 
commerce, but extends to commerce between ports of a state. 

X. The Act of 1845 is inoperative as an enabling act, or as extending 
admiralty jurisdiction, or as establishing a new jurisdiction under the power 
to regulate commerce ; and, not having been intended to restrict the admi- 
ralty jurisdiction of the district courts, is altogether inoperative. 

XI. If by the law of any state, statutory or common, a pure maritime 
lien is attached to a maritime service or contract to which such a lien is not 
attached by the general maritime law, the district courts have jurisdiction 
to enforce it. [This established doctrine is stated irrespective of the Rule 
of 1859.] If the lien is not a pure maritime lien, enforceable by purely 
admiralty processes, but is in fact a special statutory proceeding, sut generis, 
and calling for the application of principles or processes not known to 
admiralty courts, a district court should not attempt to take cognizance of 
it in admiralty, although the service and contract be maritime to which it is 
attached. 
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THE REPORTERS AND TEXT WRITERS. 


Abbott on Shipping, 542 note w, 11th London ed. In the preface to this 
edition the late Mr. Justice Shee wrote: “ With the exception of one 
passage (note p, 78) composed by the author, and one, the only one of 
his composition which the editor had ventured to alter, to be speedily 
restored by him, in submission to the opinion of the Court of Queen’s 
Bench (note u, 542), he is not aware that the law, as laid down by Lord 
Tenterden, or offered in any edition of this work, to the acceptance of 
the profession, has been authoritatively questioned.” 

Addison on Contracts. “An able book.” — Parke B. in Ellen v. Topp, 

15 Jur. 452. 

Aleyn (John). Reports of Select Cases in B. R. 22, 23, and 24 Car. 1 
Fol. London, 1681 and 1688. The title is “ Select Cases, reported by 
John Aleyn, late of Grey’s Inn, Esq.” On the title-page, in the copy in 
the Library of Lincoln’s Inn, there is written in manuscript, “ Adjudged 
before he ever saw Grey’s Inn, so said in the last leaf of ‘ Degge’s Par- 
son’s Counsellor.” It would therefore seem that these reports were in 
the nature of posthumous reports, and probably consisted of extracts 
from the note-books of friends, and not decisions which the reporter heard 
determined. The London Law Magazine, Vol. XXIX. p. 317. “TI insert 
the volume in my series,” writes Mr. Wallace, “as I have done other 
worthless reports, that I may not disappoint even such lawyers as are 
curious in books rather than in their contents, and rank with collectors 
and virtuosos only.” The Reporters, 201, 3d ed. 

Amos and Ferard on Fixtures. “An excellent book.” — Lord Campbell, 
C. J., in Martin v. Roe, 7 El. & Bl. 247. 

Angell on Watercourses. “A very able treatise.” — Lord Wensleydale 
in Chasemore v. Richards, 7 House of Lords Cases, 383. 

Archbold Criminal Pleading and Evidence. The third edition swarms 

with errors, the work of an anonymous editor. They were carefully 

expunged in the fourth edition, which was edited by John Jervis, Esq., 
late Lord Chief Justice of the Court of Common Pleas. 

“ Precedents by persons who are deceased are had recourse to as a 
sort of authority, and no doubt they are justly entitled to it; but in this 
particular case, with all the respect I feel for Mr. Archbold and Mr. Jer- 
vis, I find that the two precedents differ, and I think the best course to 
adopt is not to pronounce an opinion upon them, but to look at the words 


of the act.” — Coleridge, J., in The King v. Kendrick, 3 Nevile & Man- 
ning, 407 (1835). 
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In Regina v. Webb, Temple & Mew C. C. 28, it was said at the bar 
that Archbold’s forms have not received any public approbation, nor are 
they to be considered as law. Pollock, C. B., in answer, observed: 
“Generally speaking, Mr. Archbold’s publications are remarkable for 
their accuracy, and I know no person who has contributed more to the 
profession, by his great diligence and learning.” But in Regina v. Ion, 
2 Denison C. C. 488, when the eleventh edition of Archbold’s Criminal 
Pleading, by Welsby, was cited, the same learned judge said that Mr. 
Welsby was “not yet an authority.” } 

Atkyns’s Reports. “This case is miserably reported in the printed book ; 
and it was the misfortune of Lord Hardwicke, and of the public in 
general, to have many of his determinations published in an incorrect 
and slovenly way; and perhaps, even he himself, by being very diffuse, 
has laid a foundation for doubts which otherwise would never have 
existed.” — Buller, J., in Lickbarrow v. Mason, 6 East, 29,1 Smith L. C. 
739, 6th ed. See Holland v. Holland, 20 L. T. N.S. 59. 

Bacon's Abridgment. “It is well known that Bacon’s Abridgment was 
compiled from the MS. of Chief Baron Gilbert.” — Per Blackburn, J., 
in The Queen v. Ritson, L. R. C. C. 204.2 The title “ Leases” is gen- 
erally considered to be the best of the many valuable expositions of 
the law in this work. Mr. Justice Coleridge speaks of it as “ admirable,” 
in his edition of Blackstone’s Commentaries, Vol. II. p. 320, note 13. 

Ballow (Henry). Treatise of Equity. Fol. London, 1737. Henry Ballon 
is the reputed author of this excellent old work. Of the late editions, 
Mr. Justice Sharswood observed that it has become “as has been well 
remarked, ‘a rivulet of text meandering through a wilderness of notes.’ ” 
60 Penn. State, 227. 

Barnardiston. “Is not a reporter to be relied on in all cases.” — Stuart, 
V. C., Holland v. Holland, 20 L. T. N. S. 59. 

Barnewall and Alderson’s Reports. In a recent case, the reference to 
which is mislaid, the late Baron AMerson remarked that he was not 
responsible for the first part of the first volume. It was reported by 
Selwyn and Barnewall. 


1 If it was intended by this remark to intimate that the rule is that a writer on 
law is not to be considered an authority in his lifetime, 
“it is a custom 
More honour’d in the breach than in the observance.” 
“Though etiquette,” writes Mr. Warren, “ usually forbids the citation in our Courts 
of the works of living text-writers, as authority, or otherwise than as illustrations, 


even this thin veil is dropped in citing the works of living authors of great weight . 


and celebrity, especially after they have attained to judicial rank. The writings, for 
instance, of Lord St. Leonards have for a long series of years enjoyed, and deserv- 
edly, this distinction.” — Law Studies, Vol. II. 731, 3d London ed. 

2 The first edition was published in 1786. Per Bovill, C. J., L. R. 5 C. P. 170. 


624 THE REPORTERS AND TEXT WRITERS. 


Barnes's Notes. “ Much indifferent law is to be found in Barnes’s Notes,” 
— Pollock, C. B., in Williams v. Holmes, 22 L. J. Exch. 284. 

Beck Medical Jurisprudence. “That is a work of high reputation, but 
we cannot regard its statements as evidence.” — Phillips v. Allen, 2 
Allen, 456. 

Best on Evidence.’ Willes J., in Regina v. Briggs, Dearsly & Bell C. C, 
102, characterized this as one of the best books on our laws. And 
Stuart, V. C., in Marriott v. The Anchor Reversionary Co., 8 Jur. N. §, 
52, pronounced it “a very remarkable book.” See also the observations 
of Willes, J., in Hollingham v. Head, 4 C. B. N.S. 391, and in Ex parte 
Fernandez, 10 C. B. N.S. 40. 

Blackburn on the Contract of Sale. “Another authority referred to enti- 
tled to great respect.” — Bramwell, B., in Chinery v. Viall, 5 H. & N, 
294. 

Bracton. Designated by Sir William Jones “the best of our juridical 
classics.” Treatise on Bailments, 75. 

Brooke's Abridgment. “iligh authority.” — Kelly, C. B., in Morton », 
Woods, 38 L. J. Q. B. 86. As reported in L. R. 4 Q. B. 305, “ Great 
authority.” ‘ 

Brydall Jura Coronae, A. D. 1680. “Not of much authority in itself” 
— Sir Roundell Palmer, Attorney-General, arguendo in Feather v. The 
Queen, 6 Best & Smith, 265. 

Bunbury’s Reports. Lord Mansfield in Tinkler v. Poole, 5 Burr. 2658, 

said Mr. Bunbury never meant that those cases should have been pub- 
lished ; they are very loose notes. But Baron Platt, in answer to counsel 
who had cited this remark of Lord Mansfield’s, observed: “ The authority 
of the note in Bunbury cannot be got rid of in the manner attempted; 
for, although Lord Mansfield, in the case of Tinkler v. Poole, cast some 
imputation on Bunbury’s notes, the learned Serjeant who edited them 
gives them a very different character, and it may be doubted whether the 
observations attributed to Lord Mansfield were not the result of some 
hasty expressions on his part before he was fully aware of the value of 
the notes.” In his preface, Serjeant Wilson, the editor, says that the 
printed volume contains such cases only as the author took in court with 


his own hand, and are settled and corrected by himself from his notes. - 


Baron Platt, after quoting this statement from the preface, proceeded: 
“These notes having been collected and published under such circum- 
stances and by persons of such experience and learning, it certainly 
appears to me rather a rash proceeding to give them the character which 
Lord Mansfield is represented to have done. And since the expression 


1 The fifth and last edition was published in 1870. The last proof corrected by 
Mr. Best was that ending at p. 128. He died 16th November, 1869. 
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of Lord Mansfield had been alluded to, I thought it right thus to bring 
before the court the character given to these very notes by the learned 
Serjeant who had the responsibility of publishing them, he himself bear- 
ing as high a character as any member of the bar.” Regina v. Edwards, 
9 Exch. 51-53. 

Burn’s Justice. In Regina v. Williams, Temple & Mew C. C. 241, a war- 
rant issued by justices of the peace was held to be bad. Maule, J., 
observed: “ They follow the form in Burn’s Justice; but it is not the 
first form in that work which has been objected to, and decided to be 
wrong.” 

Campbell's Reports. In a very recent case, Lord Cranworth, L. C., ob- 
served: “ Although that was merely a dictum in a nisi prius case, yet 
on all occasions I have found, on looking at the reports, by the late Lord 
Campbell, of Lord Ellenborough’s decisions, that they really do, in the 
fewest possible words, lay down the law, very often more distinctly and 
more accurately than it is to be found in many lengthened reports; and 
what is so laid down has been subsequently recognized as giving a true 
view of the law as applied to the facts of the case.” Williams v. Bayley, 
L. R. 1 H. L. 213. 

Carrington and Payne's Reports. ‘Espinasse’s Reports. Of these two 
reporters, Blackburn, J., said: “ Neither reporter has such a character for 
intelligence and accuracy as to make it at all certain that the facts are 
correctly stated, or that the opinion of the judge was rightly understood.” 
Redhead v. Midland Railway Company, 8 Best & Smith, 401; 9 Best 
& Smith, 531; L. R. 4 Q. B. 388. 

See ’Esprnasse. 

Carter's Reports. In Pennoyer v. Brace, Comberbach, 441, Lord Holt 
disclaimed all knowledge of “that Carter,” and would not allow his 
authority. 4 C. B. 592 note. 

Chalmer’s Opinions of Eminent Lawyers. Forsyth’s Cases and Opin- 
ions on Constitutional Law. In Phillips v. Eyre, 40 L. J. N.S. Q. B. 
28, the Court of Exchequer Chamber allowed these works to be referred 
to as part of the argument of counsel, but not as possessing any au- 
thority, p. 29 n. (1). 

Chitty’s Archbold’s Practice of the Court of Queen's Bench in Personal 
Actions and Ejectment. “There is an admirable book, — Mr. Prentice’s 
edition of Chitty’s Archbold’s Practice, — a most useful book,—one of 
the best books ever written.” — Martin, B., in Andrews v. Saunderson, 3 
Jur. N. S. 118, 119. 

Coke’s Fourth Institute. “Holt said the Fourth Institute had not my 
Lord Coke’s last hand; the judges have not allowed that so much as the 
other parts ; though the Second Institute be a posthumous work, yet it is 
more perfect.” — Rex v. Pain, Holt, 295. 
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Coke's Reports. Mr. Justice Putnam thus expressed his opinion of Coke’s 
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style of reporting: “ There was no necessity for the court to have decided 
the various matters which were resolved in the case ;! but if the readings 
and resolutions which we find in Lord Coke’s Reports, which were not 
necessary for the decision of the particular case, were struck out, an 
immense proportion of the common law there digested and clearl 

stated would be lost, unless with infinite labor it should be collected from 
the Year Books and other black-letter authorities. The extra-judicial 
opinions of Lord Coke? contain more of the common law than is to be 
found in the writings of any other reporter before or since his time. Hig 
mode of reporting, however, should be considered as the exception to the 
general rule, rather than the one which should be adopted at this day.” 
Arnold v. Arnold, 17 Pick. 9,10. And Lord Mansfield remarked of 
The Reports: “My Lord Coke was very fond of multiplying prec- 
edents and authorities ; and, in order. to illustrate his subject, was apt, 
besides such authorities as were strictly applicable, to cite others, not 
applicable to the question under judicial consideration.” Rex v. Cowle, 
2 Burr, 858. See also Sugden on Powers, p. 22 note, 7th ed. 

Lord Coke himself thus states “the method the reporter doth use:” 
“T challenge that which of right is due to every reporter, that is, to 
reduce the sum and effect of all to such a method as, upon consideration 
had of all the arguments, the reporter himself thinketh to be fittest and 
clearest for the right understanding of the true reasons and causes of the 


propositions and resolutions of the case in question.” Calvin’s Case, 7 
Rep. 4 a. 


Comberbach’s and Carthew’s Reports. In Dyer v. Best, 4 H. & C. 194 


note, Pollock, C. B., referred to Clarke’s Bibliotheca Legum, 355, where 
the authority of these reporters is impugned. Lord Denman, C. J., 
also has said: “Comberbach is very far indeed from being a reporter to 
whose doubt any importance should be attached. I remember hearing 
Lord Kenyon say so very early in my professional career. Lord Erskine, 
then at the bar, founded an argument upon the remark of Lord Ken- 
yon. He admitted its truth, but said that a sentence or two in the report 
which he then used were on that account of great weight, as they must 
have been really delivered by the court; for, he said, they contained 
something like sense, and therefore could not be Comberbach’s own.” 
Newton’s Case, 13 Q. B. 726 and note. 


1 Ferrar’s Case, 6 Rep. 7; Cro. Eliz. 668. 
2 Lord Bacon, in his paper on the “ Amendment of the Common Law,” wrote: 


“ Great judges are unfit persons to be reporters, for they have either too little leisure 
or too much authority, as may appear well by those two books, whereof that of my 
Lord Dyer is but a kind of note-book, and those of my Lord Coke’s hold too much 
de proprio.” — Bacon’s Letters and Life, Vol. V. p. 86, ed. Spedding. 
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Crompton’s Practice. In Rolleston v. Scott, 5 T. R. 372, Buller, J., 
remarked that many of the cases published in this book were hastily 
collected by himself before he was at the bar, were never intended by 
him for publication, and were too loose to be relied on. 

Dalison’s Reports. In Roe v. Nevill, 11 Q. B. 471 note, Lord Denman, 
C. J.,and Wightman, J., referred to the unfavorable mention of Dalison, 
attributed to Sir H. Hobart, in Sir Harbottle Grimston’s preface to Cro. 
Eliz. (prefixed sometimes as in the folio 1669, to Cro. Car.). Wightman, 
J., also noticed the commendation by Sir Robert Wright (dated 1687), 
prefixed to Dalison’s Reports, ed. 1689. 

De Portibus Maris. Patteson, J.: “The treatise De Portibus Maris is, I 
suppose, the treatise of Lord Hale, notwithstanding what my brother Mere- 
wether has said on that subject.” Regina v. Betts, 4 Cox C. C. 213. 

Dickens's Reports. “It is scarcely necessary to notice this case. The 
accuracy of Dickens’s Reports is not to be relied upon, and this case is a 
remarkable instance of their inaccuracy.” — Stuart, V. C., in Holland v. 
Holland, 20 L. T. N. S. 59. 

Digest, The. “The opinions of the great lawyers collected in the Digest 
afford us very great assistance in tracing out any question of doubtful 
principle ; but they do not bind us.” — Blackburn, J., delivering the con- 
sidered judgment of the Court of Exchequer Chamber in Appleby v. 
Myers, L. R. 2 C. P. 660. 

Dyer and Lord Raymond. “There are a good many cases in the time 
between Dyer and Lord Raymond (1621-1694), (which may properly 
be called the middle age of the law) in respect to which one hardly knows 
what to say. They have been doubted and denied, and then again sup-. 
ported and qualified ; and in some instances there is a string of cases each 
way, so that it is difficult to say which is the best authority.” — Judge 
Story. Letter to Simon Greenleaf, Esq., 1819. Story’s Life and Let- 
ters, Vol. I. 328. 

Emerigon (Balthazard Marie). Traité des Assurances et des Contrats & 
la grosse, conféré et mis en rapport avec le nouveau Code de Commerce 
et la Jurisprudence ; suivi d’un Vocabulaire des termes de Marine et des 
noms de chaque partie d’un navire, par P. S. Boulay-Paty, 2 vols. 4to. 
Rennes, 1827. 

In Ionides v. The Universal Marine Insurance Company, 10 Jur. N. 
S. 21, Mr. Justice Willes referred to this edition of Emerigon, and 
designated him as “ that most learned and experienced of lawyers.” 

’Espinasse’s Reports. In Small v. Nairne, 13 Q. B. 844, Lord Denman 
said: “I am tempted to remark for the benefit of the profession, that 
’Espinasse’s Reports, in days nearer their own time, when their want of 
accuracy was better known than it is now, were never quoted without 
doubt and hesitation; and a special reason was often given as an apology 
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for citing that particular case. Now they are often cited as if counsel 
thought them of equal authority with Lord Coke’s Reports.” This 
remark is quoted by Coleridge, J., in Wenman v. Mackenzie, 5 El. & Bl. 
453. 

See Carrincton and Payne. 

Fuller, Thomas, D. D. Church History of Britain, 1605 or 1606. “A 
quaint but faithful historian.” — Sir Robert Phillimore in Martin v. Mack- 
onochie, L. R. 2 Ad. & Ee. 179. 

Gale on Easements. “A very excellent book,” said Lord Campbell, C. J., 
in Renshaw v. Bean, 18 Q. B. 124. “ An excellent treatise,” said Lord 
Wensleydale in Rowbotham v. Wilson, 8 House of Lords Cases, 359, 
“A work of much ability,’ says that first class authority, the sixth 
edition of Saunders’s Reports, 2 Saund. 400 a. 

Gibson (Edmund, Bishop of London). Codex Juris Ecclesiastici Angli- 
cani; or the Statutes, Constitutions, Canons, Rubricks, and Articles of the 
Church of England, methodically digested under their proper heads, with 
a Commentary, historical and juridical. 2 vols. fol. Lond. 1713; 2d 
ed. 2 vols. fol. Oxford, 1761. 

Lord Denman, C. J.: “It is needless to observe that that writer is not 
to be considered as an authority. The passage is made up of extracts 
from cases decided in our courts, from which it will be found extremely 
difficult to deduce any rule of law whatever.” Craven v. Sanderson, 7 
Ad. & El. 894 (1838). ‘Ten years later the Lord Chief Justice thus 
expressed his opinion of this writer: “ Bishop Gibson is a most remark- 
able authority in my opinion upon the subject. He was assailed by one 
of the most learned judges who ever sat in this Court, Sir Michael 
Foster, as one disposed to erect the church into an imperium in imperio, 
a sacerdotal order which must in time absorb all the other powers in 


the State. Gibson wrote his invaluable treatise, the great store-house of . 


ecclesiastical law; and from that copying more ancient works, we 
derive all the evidence in favor of this application.” The Queen » 
Archbishop of Canterbury, 11 Q. B. 658 (1848). 

In delivering the opinion of the judges in the House of Lords, Black- 
burn, J., said of this book: “ We cannot think it of any great weight as 
an authority on a question of law.” Bishop of Exeter v. Marshall, L. 
R. 3 H. L. 37. 

In the considered judgment of the Court of Common Pleas in a very 
recent case, Byles, J., observed: “A passage was cited from Gibson's 
Codex. But the authorities in the margin do not support the position. 
The opinion of Bishop Gibson, who, though an indefatigable compiler, 
was not a lawyer by education or profession, weighs little against the 


doubt of so profound a lawyer as Mr. Serjt. Hill.” Ross v. Adcock, L. 
R. 3 C. P. 668. 
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Greenleaf on Evidence. The first volume “is to be regarded rather as a 
discussion and statement of the grounds and principles of proof in gen- 
eral than as a detail of the rules of evidence.” — Shaw, C. J., in Com- 
monwealth v. York, 9 Met. 106. 

Hale's Pleas of the Crown. Very soon after the first edition of his 
Reports was published in 1763, Mr. Justice Foster retracted what he had 
said in that edition respecting Lord Hale’s inaccuracy. See p. xxxii. of 
the 3d ed. See also per Monahan, Attorney-General, arguendo in 
Regina v. Mitchell, 3 Cox C. C. 117. 

“Every one who relies on Lord Hale should remember, Ist. That he 
corrected his MSS. only to the twenty-seventh chapter; 2dly. That Lord 
Hale, ‘ not having always had leisure to consult the books themselves, had 
frequently copied from the misprinted quotations in the margin of Lord 
Coke’s third volume of his Institutes ;’ which also clearly shows that he 
had relied on Lord Coke’s statements themselves. See the preface to 
Hale’s Pleas of the Crown, pp. xi., xii.” 2 Russell on Crimes, 182 note, 
4th ed. 

It may be observed that writers subsequent to Lord Hale have stated 
absolutely many things which he delivered under various degrees of 
assent and modification of doubt. They have omitted such expressions 
as “but this is but hearsay,” “it might be a question,” “it seemeth,” 
“sed tamen quere,” “quere de hoc,” etc. It has been well said that 
these are “by no means arbitrary words, without much meaning ; but 
are inserted with the utmost deliberation and judgment.” A recent 
author adds: “These ancient writers advanced timidly over such slip- 
pery ways as those of the common law; but by suppressing their misgiv- 
ings, and rushing in where they trod with alarm, an easy passage has 
been opened by their successors over the legal Alps.” Amos’s Ruins of 
Time, p. 2. 

Hammond on Parties to Actions. “An extremely able work.” — Martin, 
B., in Fairlie v. Fenton, L. R. 5 Exch. 171. 

Hammond's Treatise on the Law of Nisi Prius. “An admirable work 
on the subject of torts.” — Martin, B., in Collins v. Cave, 4 H. & N. 234. 

Hawkins’s Pleas of the Crown. “A work of high authority, and a writer 
that never was supposed to have taken too favorable a view to those 
prosecuted.” — Perrin, J., in Regina v. O'Connell, 1 Cox C. C. 378. 

“ Hale and Hawkins are justly regarded, not as respectable compilers, 
but as standard authorities.” — Gaston, J., in The State v. Johnson, 1 Ire- 
dell, 363. 

Jarman on Wills. An “eminent writer.” — Erle, C. J., in Roddy v. Fitz- 

gerald, 6 House of Lords Cases, 823. A “valuable work.” — Bovill, 

C. J., delivering the considered judgment in Bradley v. Cartwright, L. 

R. 2 C. P. 521. 
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Johnson's Reports. “The decisions which are found in Johnson’s Reports 
have always come to us with a weight of authority to which the learning, 
talents, and exalted legal character of the learned justices who composed 
the court so justly entitled them.” — Williams, C. J., in Ives v. Hulet, 12 
Vermont, 335. 

Keble's Reports. “It must be admitted that Keble is of no high repute 
as an accurate reporter; and the court would be slow to act on a case 
in that book, if it were unsupported by others. . . . With respect to the 
authority of Keble, we cannot refrain from referring to the highly valu- 
able and interesting work of Mr. J. W. Wallace, The Reporters, 207, 
208, 3d ed., from which it appears that more is to be said of this reporter 
as a ‘tolerable historian of the law,’ than from the remarks made upon 
him from time to time might have been supposed.” — Williams, J., deliv- 
ering the judgment in Farrall v. Hilditch, 5 C. B. N. S. 853, 855. 

Lord Mansfield justly observed on one occasion: “It is objected that 
the books (Keble’s and Freeman’s Reports) are of no authority; but if 
both the reporters were the worst that ever reported, if substantially 
they report a case in the same way, it is demonstration of the truth of 
what they report, or they could not agree.” Rex v. Genge, 1 Cowp. 16. 

Kelyng’s Reports. “A book of high authority.” —2 Russell on Crimes, 
244, 4th ed. 

“That is a book which can never be referred to without reprobating 
the course which appears there to have been taken, of judges and Crown 
counsel meeting together to settle, revise, and rule beforehand the points 
of the trial; and we must not forget that the book was edited by Lord 
Holt, and the preface written by him.” — Fitzgerald, J., in Mulcahy v. 
The Queen, Irish Rep. 1 Com. Law, 64. 

Law Times Reports. “It is but right to say that, considering the celerity 
with which these Reports are published, they are very creditable produc- 
tions.” — Preface to the fourth edition of Russell on Crimes. 

Levinz Reports. Lord Tenterden: “Levinz is a better authority than 
Keble.” Rex v. Russell, 1 Moody C. C. 363. Lord Mansfield, 5 Burr. 
2731, and Lord Kenyon, 3 T. R. 17, expressed the same opinion, “ which, 
indeed,” writes Mr. Wallace, “is not to say a great deal.” The Reporters, 
206, 3d ed. 

Machlachlan on the Law of Merchant Shipping. “An excellent, able, 
and well-written work.” — Cockburn, C. J., in Castrique v. Imrie, Exch. 
Ch. 30th November, 1860. “An acquisition to legal literature.” — 
Williams, J., in Maitland v. Graham, C. B. 14th November, 1860. 

Modern Reports. “'The Modern Reports are a very loose compilation.” — 
Blackburn, J., in Regina v. Allen, 8 Jur. N. 8. 231. “The book called 
‘The Modern Reports’ is not of very high authority.” — Best Ev. 745, 

4th ed. 
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Modern Reports, Vol. VII. “As to the degree of authority to be ascribed 
to this volume, there is a very great distinction to be made between the 
first edition and the last. The former appeared in a most imperfect state, 
and fully deserved the censures which it received from the lawyers of 
the period. The last edition, revised from the authentic manuscripts, 
appeared in 1796, under the supervision of Mr. Leach, and has always 
enjoyed a high authority.” — Law Magazine and Law Review, Novem- 
ber, 1868, p. 139. 

Modern Reports, Vol. VIII. “ Notoriously inaccurate and of no authority.” 
— Bayley, J., in The King v. Williams, 3 M. & R. 405. 

Modern Reports, Vol. IX. “The ninth Modern is worse than the tenth.” 
— Littledale, J., in Doe v. Asby, 10 Ad. & El. 73. “ A case in 9 Mod. 
with respect to which I may say that there are no reports upon which 
less reliance can be placed.” — Dr. Lushington, in the Goods of C. Spitty, 
16 Jur. 92. 

Modern Reports, Vol. XII. “Not a book of any authority.” — Buller, J., 
in The King v. Lyme Regis, 1 Dougl. 83. Kent, J., in The Peo- 
ple v. Guernsey, 3 Johns. Cas. 266. “A book of no authority and 
very small repute, published by an anonymous reporter.” — Savage, C. J., 
in Ellsworth v. Thompson, 13 Wend. 658. 

Moore (Sir Francis) Reports. “Moore is a very accurate reporter.” — 
Lord Ellenborough in Whitbread v. Jenney, 2 J. P. Smith, 126. 

New York Court for the Correction of Errors. Spencer, J.: “The man- 
ner of collecting decisions in that court, unfortunately, in almost every 
case where several opinions are given, leave it doubtful what is the deci- 
sion in any given case.” Jackson v. Ambler, 14 Johns. 104. 

Nisi Prius, Books on the Law of. In Metcalf on Contracts, p. 164, note, 

the author cautions students, in the early stages of their pupilage, against 

the use of books on the law of Nisi Prius, — Buller, ’Espinasse, Selwyn, 
ete.: “The doctrines of the law in these works are set forth, in a great 
measure, with reference to the actions of which the compilers treat, and 
the rules of pleading applicable to those actions. But when (in former 
days) were students advised of this fact? When were they cautioned 
not to take, as the real truth of the matter, the elementary doctrine of 
the law, the positions laid down by these writers in reference to the forms 
of actions and of pleading? The writers themselves do not give this 
caution, and young students do not always distinguish between the body 
and the dress, the substance and the form. With regard to pleading, 
nearly the whole doctrine treated of under the title of Assumpsit is 
founded on fictions, that no book, which the writer has seen, has attempted 
to explain or arrange. He hopes, however, that others have never been 
confused and misled as he has been by lack of knowledge on these 
points.” 
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Noy’s Reports. “In the first place it is to be observed, that Noy’s Reports 
are of no credit;’ they being, according to Mr. Hargrave, only loose 
notes, compiled from his papers, by Sergeant Size, and imposed upon the 
world as genuine. But the case itself is solitary and anomalous, and 
cannot be law.” — Kent, C. J., in Tillotson v. Cheetham, 2 Johns. 72, 

Oliphant on Horses. “An excellent work.” — Willes, J., in Howard v, 
Sheward, L. R. 2 C. P. 151. 

Ortolan. Diplomatie dela Mer. “The work of a French naval officer, 
but of which a jurist might be proud.” — Willes, J., in Lloyd v. Guibert, 
35 L. J. N.S. Q. B. 79. 

Peere Williams's Reports. The edition by Messrs. Morris, Lowndes, and 
Randall is an “ excellent edition.” — Lord Brougham, 3 House of Lords 
Cases, 130. 

Phillips on Insurance. “I take Phillips on Insurance to be a masterly 
book.” — Erle, C. J., in Carr v. Montefiore, 5 Best & Smith, 480. 
“ A very able and learned work.” — Willes, J., in Ionides v. The Universal 
Marine Insurance Co. 10 Jur. N. S. 21, 22. 

Pothier. Treatise on the Law of Contracts. “It is remarkable for the 
accuracy of the principles contained in it, the perspicuity of its arrange- 
ment, and the elegance of its style.” — Lord Tenterden. Preface to his 
Treatise on Shipping. 

Raymond (Robert, Lord) Reports. Fifth edition, by C. J. Gale, Vol. I, 
8vo. pp. 568, London, 1832. “An excellent edition.” — 1 Smith, L. C. 
269, 6th London ed. 

“ A case reported by Lord Raymond himself, and therefore an authen- 
tic report.” — Blackburn, J., in Winsor v. The Queen, L. R. 1 Q. B. 
318. 

Reports of Cases in Equity. Lord Redesdale: “It is a misfortune that 
persons publishing reports of cases in equity do not take the trouble of 
looking into the decrees.” Clinan v. Cooke, 1 Schoales v. Lefroy, 33. 

Rice’s Digest of South Carolina Reports. Mr. Drake, in his excellent 
treatise on the law of Attachment, § 23, note, says that Rice’s Digest 
“contains many cases decided in South Carolina, and nowhere else 
reported. In that State they are often referred to in the opinions of the 
Court of Appeals as authoritative. Whoever would understand the rea- 
son of the absence of those cases from the Reports is referred to the 
Preface to Nott and McCord’s Reports.” 

Rowe (Richard Radford). Reports of Interesting Cases argued and deter- 
mined in the King’s Law Courts of England and Ireland, the Houses of 


1 Among the six persons recommended by Lord Bacon, for Reporters, “as men 
not overwrought with practice, and yet learned and diligent, and conversant in 
Reports and Records,” was “Mr. Noie.””—‘“On the Amendment of the Law.” 
Letters and Life, Vol. V. p. 86, ed. Spedding. 
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Parliament, and Military Courts; with a Treatise on Martial Law. 
8vo. Dublin, 1824. 

“A book not often quoted.” — Whiteside, C. J., in Jones v. M’Govern, 
Trish Rep. 1 Com. Law, 685. 

Russell on Crimes, ed. Greaves. “The editor of Russell on Crimes is 
known as a gentleman of great learning, ability, and research.” — Pollock, 
C. B., in Regina v. Curgerwen, L. R. 1 C. C. 3. 

Salkeld’s Reports, Vol. III. “The third volume of Salkeld has always 
been considered apocryphal.” — Willes, J., in Iderton v. Castrique, 14 C. 
B. N. S. 106. 1 Smith, L. C. 56, 5th London ed. Parsons, C. J., 
8 Mass. 258. 

Saunders’ Reports, ed. Williams. Martin, B.: “The omission of a case 
from such a book throws, in my opinion, great doubt upon its authority.” 
Dyer v. Best, 35 L. J. N. S. Exch. p. 106; L. R. 1 Exch. 156. 

Scotch Decisions. As to the authority of these decisions, see the judgment 
of the Court of Queen’s Bench delivered by Coleridge, J., in Blake v. 
Midland Railway Company, 18 Q. B. 93. 

Sedgwick on Damages. “A most able work.” — Cockburn, C. J., in Engel 
v. Fitch, L. R. 3 Q. B. 327. 

Shower's Reports. “ A doubtful reporter.” — Lord Abinger, C. B., in Sun- 
bolf v. Alford, 3 M. & W. 253. 

Siderfin’s Reports. Keble’s Reports. In Lowe v. Joliffe, 1 W. Bl. 366 
(1763), Lord Mansfield, C. J., is reported to have declared on a trial at 
bar, that the court “did not then sit there to take its rules of evidence 
from Siderfin and Keble ;” whose Reports begin about a century before 
the time when he was speaking. Best Ev. § 109, Sth ed. 

Smith's Leading Cases. Sir Fitzroy Kelly observed, arguendo, in the 
House of Lords, “that he believed that there was not an error to be 
found in the notes from beginning to end.” National Exchange Company 
of Glasgow v. Dick, 2 Macqueen, 114, note (1855). 

Smith's Mercantile Law. “A text-book of very great value.” — Byles, J., 
in Leverson v. Lane, 13 C. B. N. S. 284. 

Starkie’s Criminal Pleading. This book is cited as direct authority in 
England. Regina v. Drury, 3 Cox, C. C. 546; 18 L. J. N.S. M. C.193 
(1849). 

State Trials. The cases in the State Trials before the Revolution, 1688, 
on the law of evidence, are of no authority. — Lord Campbell, C. J., in 
Regina v. Scaife, 2 Denison, C. C. 283. Wilde, J., in Cooley v. Nor- 
ton, 4 Cush. 95. 

Staunforde’s Book on Prerogative. “This book (as well as his Treatise 

on Pleas of the Crown,! which is often cited in the text of Lord Coke’s 

1 In Mansell v. The Queen, 8 El. & BI. 108, Willes, J., says, that the first edi- 


tion of the Pleas of the Crown was published in 1583. It was published in 1574, 
London, in edibus R. Tottelli. 
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Reports), is a work of considerable authority. I cite it as an evidence 
of what in his time was the opinion of the profession on the subject.” — 
Pigott, C. B., in Regina v. Toole, 11 Cox C. C. 73. 

Stephens (Archibald John), A Practical Treatise of the Laws relating 
to the Clergy. 2 vols. 8vo. London, 1848. 

“A very careful work.” — Coleridge, J., in Ayrton v. Abbott, 14 
Q. B. 12. 

Taunton's Reports. Vol. VIII. “ Parke, B., has frequently observed of 
late that the 8th Taunton is but of doubtful authority, as the cases were 
not reported by Mr. Taunton himself.” — Reporter’s note, 9 Exch. 347. 
“Ts an apocryphal authority. It was made up from Mr. Justice Taun- 
ton’s notes, and was not revised by him.” — Parke, B. Hadley v. Baxen- 
dale, 23 L. J. Exch. 180. 18 Jur. 358; see 6 Best & Smith, 444. 

Termes de la Ley. ‘The first edition was printed in 1563. In ewdibus 
Richardi Tottelli. A book said by Mr. Justice Bayley to be “of great 
antiquity and accuracy.” Hewlins v. Shippam, 5 B. & C. 229. 

Text Writers. “No additional weight is given td decisions by the insertion 
of the doctrine thereof in legal treatises, however eminent may be their 
authors.” — Fullam v. West Brookfield, 8 Allen, 7. 

Tidd’s Practice. “This is a book of a very superior kind. It is a work in 
which the author has treated the subject in a scientific and masterly man- 
ner, and has illustrated and explained upon clear principles those rules of 
practice, which, in most other works of this nature, appear to be a collec- 
tion of a mere positive and arbitrary institution.” — Mr. Serjeant Williams. 
1 Saund. 318 4, 6th ed. This book is cited in the courts, not merely as a 
standard text-book, but almost as an authority, on account of its unri- 
valled accuracy. 

Ventris’s Reports. “The case is a mistake. The reporter was then a 
young man.” — Denison, J., in Wilson v. Greaves, 1 Burr. 244. 

Viner's Abridgment. “A work of stupendous labor and research.” Mr. 
Hargrave styles it “an immense body of law and equity, and worthy, 
notwithstanding all its defects and inaccuracies, of forming a necessary 
part of every lawyer's library.” Co. Litt. 9 a in notes. 

Wallace (John William). The Reporters, Chronologically Arranged, 
with occasional Remarks on their Respective Merits. 3d ed. 8vo. 18552 
“ A work remarkable for learned research.” — Erle, C. J., in delivering 
the considered judgment of the court in the great case of Kennedy v. 
Broun, 13 C. B. N. S. 728. ‘ 

“ Wentworth’s Pleader is a book of no authority ; it is a collection of very 
vicious precedents.” — Lord Abinger, C. B., in Sunbolf v. Alford, 3 M. & 
W. 251. And again at p. 253: “As to the supposed authority of 
Wentworth, it is really no authority whatever. Mr. Wentworth was not 


1 A new edition of this admirable book is in the press. 
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a reporter ; his is a vast collection of pleadings, obtained from Mr. Lawes 
and one or two other gentlemen, which he threw together, and which I 
have found in a very long career of professional life to be in a great 
measure extremely incorrect ; and it cannot be assumed that there is the 
least authority to be derived from his statement.” 

Wigram’s Examination of the Rules of Law respecting the Admission 
of Extrinsic Evidence in aid of the Interpretation of Wills. “An 
admirable work very well worthy of the attention and study of every 
student of the law.” — Lord Wensleydale in West v. Lawday, 11 House 
of Lords Cases, 388. 

Williams on Executors. “A valuable work.” — Blackburn, J., in Fleet v. 
Perrins, L. R. 3 Q. B. 542. 

Year Books. “Lord Chief Justice Gibbs used to say that he could get 
authorities in the Year Books for any side in any thing.” — Lord Lynd- 
hurst, Lord Chancellor, in Gray v. The Queen, 11 Clark & Finnelly, 441. 

“Tt is much to be regretted,” writes Mr. Rawle, “that some patient 
industry has not as yet achieved a translation of the Year Books, as they 
are, even at this late day, not unfrequently quoted, and not always with 
entire accuracy, and any one who has sought to trace in them a principle 
to its foundation, will be struck with the apparent contrarieties which 
they present, which would doubtless be to some extent explained could 
the contents of these volumes be presented in a more familiar shape.” 
Covenants for Title, 207 note, 3d ed. 


THE SCOTCH COURTS. 


TxovcH Scotland is an integral part of the United Kingdon, its 
law differs widely from that of England. The courts which admin- 
ister it are located in Scotland, and the judicial system is entirely 
different from the English. The common bond between the courts 
of law in England, Scotland, and Ireland (for Ireland has separate 
courts, and to some extent a different law), is the House of Lords, 
sitting as an appellate tribunal at Westminster. In deciding appeal 
cases, of course it administers English, Scotch, or Irish law, as the 
case may be. The influence, however, of one strong court, gen- 
erally composed of the ablest and most experienced lawyers of the 
time, dealing with systems of law often alike in their principles, 
and differing only in the mode in which they are applied, tends to 
harmonize the law of the United Kingdom, and prevent unneces- 
sary divergence in developing principles that are common to all. 
Commercial law being comparatively modern, and having been 
developed very much since the union of England and Scotland, is 
in substance the same in both ends of the island. But on the 
subject of land rights, the domestic relations, wills, and succes- 
sion, &c., they vary immensely. A thorough assimilation of the 
laws of the United Kingdom cannot be looked for from the self- 
acting power of a tribunal, however strong, dealing with individual 
cases. It would imply a sacrifice of the private interests of liti- 
gants. What is required, therefore, is, that the legislature should 
effect a comprehensive scheme of assimilation, not consisting of the 
absorption of the law of one territory in that of another, but of the 
judicious selection of what is best in all. It will be an arduous 
undertaking, well worthy of the labor and ambition of the greatest 
legal minds of the United Kingdom. 

But we do not intend to speculate on the future. The subject 
was naturally suggested by the existence and functions of the 
British House of Lords, —the common appellate forwm not merely 
of England, Scotland, and Ireland, but of all the colonies and 
dependencies of the British crown. We may notice in passing, 
that it was not without a struggle that the House of Lords, whose 
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legal wisdom is now so universally and justly esteemed, was fully 
recognized as the court of last resort. Since the beginning of the 
fourteenth century the House of Lords has been in use to review the 
decisions of the English courts of law, on questions of law,— but 
it was only at the end of the seventeenth century that their right 
to review judgments of the courts of chancery was conceded. In 
1675-76 there was an angry and protracted discussion between the 
House of Lords and House of Commons, in a case in which a 
litigant appealed against a judgment of the court of chancery, 
amember of the lower house having been the successful respon- 
dent. The latter, on the calling of the appeal, appeared in the 
House of Lords, and craved time to lodge his answer. For this 
offence the House of Commons committed him to prison, and 
they also arrested the appellant ; but the House of Lords granted 
him protection. Conferences between the houses followed. The 
counsel for the appellant were twice committed to prison by the 
House of Commons, for having subverted and betrayed the liberty 
of the subject, and the privilege of Parliament; and twice liberated 
by the House of Lords, who declared the interference illegal and 
arbitrary, and a transcendent invasion of the liberty of the subject. 
To quiet the combatants the king had to dissolve Parliament, and 
the appellant was dissuaded after a time from prosecuting his 
appeal. Though the House of Lords was defeated in the individual 
case, there seems to have been a tacit understanding in favor of 
their claim, for subsequent appeals were never after opposed. 

In Scotland, likewise, in 1674, an appeal from a judgment of the 
Court of Session, the supreme court in Scotland, was laid before 
the Scots Parliament: the crowns of England and: Scotland had by 
this time been united, but the parliaments were sti!l separate. The 
Court of Session protested and appealed to Charles II., who replied 
by expressing his “ abhorrence of appeals,” and peremptorily for- 
bidding them, and ordering that any advocate who refused to dis- 
own them should be disbarred. This sentence was carried out on 
the advocates who had advised the appeal in question, and refused 
to disclaim it. Fifty other advocates who refused to take the oath 
tendered to them on the subject by the court were also disbarred, 
and all were banished from Edinburgh at the instance of the crown. 
Ultimately they were obliged to submit, but at the revolution in 
1688, the right of appeal was asserted and conceded. At the union 
of the parliaments in 1707, the appeal was transferred from the 
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Scots Parliament to the British House of Lords, and has ever since 
been exercised by them. 

The British constitution is full of anomalies, one of which is that 
this House of Lords, a hereditary chamber of notables, is the 
supreme legal tribunal of the empire. In theory, the whole house 
adjudicates, but of course the only members who take part in the 
decisions are the “ Law Lords;”’ i.e. the Lord Chancellor and the 
Ex-Lord Chancellors, with any other peers who have held high 
legal appointments,— usually forming a bench of three or four 
members. The supreme appellate tribunal in ecclesiastical cases, 
and in appeals from the colonies, is the judicial committee of the 
Privy Council, composed partly of law peers and partly of retired 
judges from the Home or Colonial Bench. 

The House of Lords is, as above mentioned, the court of last 
resort for Scotch cases, the supreme tribunal of Scotch law; and 
yet composed almost exclusively of English lawyers, — another 
anomaly, which, however, has been found to work well; for the 
appellate jurisdiction of the House of Lords has confessedly been 
of great benefit to Scotch law. We now propose to explain the 
judicial system established in Scotland, and to contrast it at vari- 
ous points with that of England, with which we are more or less 
familiar through legal treatises and the decisions of its courts. 

The supreme civil court in Scotland is called the “ Court of 
Session.” It was instituted in 1532, in the reign of James V., 
father of the ill-fated Mary, Queen of Scots. It consisted of four- 
teen judges, half of whom were churchmen, and half laymen; with 
a president. The jurisdiction conferred upon them was most exten- 
sive. They were appointed judges both of law and equity, which 
they were required to administer in the same court. Some branches 
of the law, however, were administered by separate courts; some 
of them composed of judges of the Court of Session. Admiralty, 
exchequer, teind, and consistorial cases were not at first under the 
jurisdiction of the Court of Session, but have now by successive 
statutes been added; so that its civil jurisdiction is now supreme 
and universal. The main distinction between the Scotch and Eng- 
lish systems lies here, law and equity being administered in England 
by separate courts. In theory we think the Scotch system is right, 
for justice is that which all courts are intended, and should strive, 
to administer, whether it be embodied in the strict common law, 
or in the equitable limitation and adjustment of its remedies. All 
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equity is or ought to be law. It has been found, however, that with 
a clearly defined common law on the one hand, and merely general 
principles of equity undeveloped and unreduced to system on the 
other, administered by the same judges, equity is overborne, and law 
prevails. Hence great practical benefit has in England attended the 
administration of equity in distinct courts. It has developed the 
general principles into something approaching a system, and equity 
can now take its place on an equal footing with strict law, as part 
of the justice which courts are bound to administer. Many rules 
of equity are now enforced in law courts, and we may soon see law 
and equity administered in their entirety in the same courts, — at 
least such is the direction in which the legal mind of England is 
moving. Scotland, though adhering to her own path, has found 
great benefit from the careful development of principles of equity 
so near its own doors. The decisions of the chancery courts in 
England are daily quoted with more confidence and authority in 
Scotch courts; and, along with the appellate jurisdiction of the 
House of Lords, exercise a wholesome and broadening influence on 
the equity of Scotland. 

From the institution of the Court of Session till the year 1808, 
nearly three hundred years, the fifteen judges formed one court, 
and all sat together and gave judgment according to the opinion of 
the majority. This must have caused a great waste of judicial 
strength, and must have tended greatly to protract the discussion 
and decision of suits. At present it would be intolerable. The 
change introduced in 1808 brought in the arrangement under which 
the court has ever since acted. The court is divided thus: There 
are two chambers consisting of four judges each, and the remaining 
seven (now reduced to five) sit separately, each composing a court 
of his own. The five separate judges are called ‘“ Lords Ordinary,” 
and their courts are collectively styled the “Outer House.” Before 
them cases are brought, pleadings prepared, discussions heard, and 
judgment in the first place given. An appeal lies from a Lord 
Ordinary’s judgment to one or other of the chambers or “ divisions ” 
of the “Inner House.” These divisions are co-ordinate, and equal 
in power and jurisdiction ; no appeal lies from one to the other, 
but from each there is an appeal to the House of Lords. If the 
four judges of either division are equally divided in opinion (which 
is not very frequent), an additional judge or judges, or in cases of 
great importance all the other judges are called in, and the case 
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is discussed, either at a second oral hearing or by written argu- 
ments. 

In the Outer House the case is prepared for judgment, in the first 
place, by bringing the parties together, and requiring them to state 
their grounds of action and defence, and to prove by documentary 
or parol evidence the facts on which they rely; and secondly, by 
the discussion before the Lord Ordinary, and his judgment on the 
merits of the case. To the formal judgment or decree pronounced 
by the Lord Ordinary, he is required to append a “ note ” explana- 
tory of the grounds of his judgment. The note, which is often a 
lengthy exposition of the law and facts of the case, enables the 
unsuccessful party to judge of the probable success of an appeal to 
the Inner House, and it matures and concentrates the case for what 
is generally a more searching discussion before four judges. Only 
about two-fifths of the Lord Ordinary’s judgments on the merits are 
appealed to the Inner House. The delay of this system is no doubt a 
drawback, for many cases are not so difficult or complex as to require 
two hearings and the opinions of five judges. On the other hand, 
in more important and intricate cases, it is of great advantage to 
have an appeal within the court itself, so as to guard against the 
risk of immature judgments or miscarriages, without the greater 
expense and delay of an appeal to the House of Lords. The pre- 
vious discussion in the Outer House also tends greatly to shorten: 
the debate in the Inner. This question has been much agitated of 
late, and many opinions were given by legal practitioners examined 
before the Scotch law-courts’ commission, at present sitting. In 
the following sentences, a very large majority of the commissioners, 
some of whom are English lawyers, express a favorable opinion of 
the system: ‘ Having fully considered the whole of this important 
matter, we have come to the conclusion that the system of having 
causes submitted in the first instance to the scrutiny and decision 
of a single judge, such as a Lord Ordinary, whose judgment may 
be submitted to the review of a plurality of judges, such as one of 
the divisions, is good in principle. It is calculated to afford every 
reasonable facility for obtaining a careful, cheap, and expeditious 
decision ; and it provides for review by a court of sufficient strength, 
and having sufficient advantages, to give weight to its judgments. 
We think it decidedly preferable to any other system that has been 
suggested, and therefore recommend that it be continued.” 

In England also, there is an intermediate review prior to the final 
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appeal to the House of Lords. From the courts of common law 
(Queen’s Bench, Exchequer, and Common Pleas), consisting of four 

or five judges each, the case may be taken to the Court of Exchequer 

Chamber, composed sometimes of a larger, but often of the same 

number of judges temporarily withdrawn from the other two courts. 

The larger number of this tribunal may give it greater weight, but 

the constant changes in its members must detract from the feeling 

of responsibility of its judges, as well as from the weight and con- 

sistency of its judgments. In England we believe it is not reckoned 

a satisfactory court. In the courts of chancery there is also an 

intermediate appeal from the Vice-Chancellors and Master of the 

Rolls, who sit as single judges, to the Lords Justices, — Court of 

Appeal in Chancery, a court composed of two judges,—a some- 
what anomalous tribunal of review. 

It may be interesting to state shortly the system under which the 
facts and law of a case are brought before the Scotch courts. Most 
contested cases originating in the Court of Session begin with a 
summons prepared on behalf of the pursuer (plaintiff). In its 
style it is an antique document, running in the name of the sover- 
eign, and setting forth the names of the pursuer and defender, and 
the particular demand made upon the latter; and concluding with 
an order (in the sovereign’s name) to messengers-at-arms (bailiffs), 
to cite the defender to appear and answer the demand under pain 
of being held as confessed and decree going by default. The de- 
mand, technically called the conclusion of the summons, may in 
form be infinitely various: e. g., to pay an account; to fulfil an 
obligation under a deed; to pay a sum of money as damages; to 
“count and reckon,” and pay over the balance of the defenders 
intromissions with funds in which the pursuer has an interest ; to 
reduce (set aside) a deed or decree improperly or fraudulently 
obtained. Or, it may be couched in that most convenient and 
direct of all forms, which is the envy of English lawyers, a 
conclusion of ‘ declarator,’””— to have some right declared by the 
court to subsist in favor of the pursuer: e. g., to have a marriage 
declared ; to have the legitimacy or illegitimacy of some person 
declared ; to have the pursuer’s right to lands, or to a servitude or 
burden over another’s lands declared; to have his rights declared 
under certain deeds which may require to be construed, and inter- 
preted by the court. In all such cases the terms of the declar- 
ator sought must be distinctly set forth, the subject of it must 
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truly be in dispute, and the defenders must be properly contra- 
dictors to the right sought to be established in the pursuer; for 
the decree can have no effect in a question afterwards between the 
pursuer and some third party claiming an interest, and not called 
or represented in the declarator. The summons, therefore, which 
may be either a short and simple demand, or consist of many and 
long conclusions, is the measure of the pursuers demand. It may 
be amended, so as to enable the court to do justice between the 
parties ; but it cannot be so altered as to submit to the court a 
larger demand than that at first made. 

Appended to the “ summons” is a “ condescendence ;” that is, a 
statement of the facts on which the pursuer founds his demand. 
The averments in the condescendence should be precise and accu- 
rate, without being prolix, or a mere rehearsal of anticipated evi- 
dence. They should be such as to disclose a relevant case, if the 
pursuer’s is such. At the end of the summons and condescendence 
the pursuer adds his “ pleas in law;” 7. e. a short statement of the 
grounds in law, as applicable to the facts of the case on which he 
founds his demand. They are intended, as it were, to bring to the 
surface the doctrine or doctrines of law which the pursuer invokes. 
He is not, however, foreclosed from pleading to the court what has 
not been embodied in the pleas in law; he may have new pleas 
added, and the court may order such; but it is very useful, and 
tends to accuracy of pleading, to require the parties (for the 
defender has also to state his pleas in law) to disclose to each other 
and to the court the special propositions in law which they main- 
tain and on which they rest their case. 

This composite document, — summons, condescendence, and pleas 
in law (commonly styled a summons), — duly signed by a solicitor 
though frequently prepared by counsel, is served by a messenger-at- 
arms upon the defender. If he intends to oppose he is required 
within twenty days from the citation if in Scotland, and twenty- 
seven if out of Scotland, to lodge “ defences,” consisting of two or 
three parts, as the case may be: first, answers, articulate admis- 
sions, denials, or explanations of the various articles of the pursu- 
er’s condescendence ; second, if he has a substantially different case 
to present by way of defence, a statement of facts similar to the 
condescendence ; and third, pleas in law. This document, prepared 
and signed by counsel, is lodged in court ; and if the pursuer desires, 
and can show that a revisal of his condescendence, in view of the 
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defences now lodged, would be desirable, the Lord Ordinary may 
allow each party to revise; otherwise, and that is the usual case, 
the summons and defences are held to embody the case; and, in 
technical language, the Lord Ordinary “ closes the record.” 

If the relevancy of the action is disputed, there may be a discus- 
sion at once, corresponding to a discussion on demurrer of the 
English courts; and a judgment pronounced by the Lord Ordinary, 
and on appeal by the Inner House. The court, however, may, with- 
out disposing of the question of relevancy, allow a proof of the 
facts “ before answer” or judgment by the court; that is, the court 
may reserve the question of relevancy to be discussed after the facts 
have been ascertained. This is done in cases where the facts are 
numerous, intricate, or delicate, and it would be perilous to decide 
hypothetically on the facts as averred by the parties; neither the 
condescendence nor the statement of facts being made on oath. If 
no evidence has to be taken, the facts averred being all admitted by 
the parties, and the question of law only remaining, the parties 
renounce probation ; and the case is debated on the closed record, 
and any documents referred to in it, and admitted by the parties. 
The Lord Ordinary’s judgment is given, and may be appealed to the 
Inner House. 

If evidence is to be taken, it is arranged or decided by the 
Lord Ordinary whether it should be by jury trial, by proof before 
the Lord Ordinary, or by commission. Cases of damages, such as 
slander, personal injuries, cases founded on fraud, &c., naturally go 
to a jury; for which purpose the pursuer must lodge an issue or 
issues, containing shortly the question or questions of fact which 
he proposes to submit to the jury, and which have now in most 
classes of cases assumed a stereotyped form. Of jury trial in civil 
cases in Scotland we shall afterwards have occasion to speak. 

If the case is not suited for a jury,—e. g., if it contains much 
documentary evidence, or refers to marriage, divorce, or legiti- 
macy,— or in any case if the parties desire it (which they now 
generally do), the Lord Ordinary may have the evidence taken 
before himself without a jury. A short-hand writer sworn for the 
purpose takes down the evidence, and afterwards writes it out for 
the judge and parties. A hearing takes place immediately after 
the evidence is closed, by one counsel on each side (there being 
no opening speeches), and judgment is pronounced; which is 
appealable like other judgments to the Inner House, before whom 
the evidence is laid in print. 
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The evidence of aged and infirm witnesses may in all cases be 
taken by a commissioner (advocate or solicitor) appointed by the 
court, the examination taking place at the instance of the parties, 
as in court. To avoid the risk of such evidence being lost, either 
of the parties may, as soon as the case is in court, apply for such a 
commission to take the evidence to lie in retentis. Again, if wit- 
nesses reside in England or Ireland, though they may be compelled 
to attend in the Scotch courts, the judge may, in his discretion, 
order their evidence to be taken on commission ; and this is the 
only course when witnesses reside abroad and refuse to come to 
Scotland. Even though witnesses are resident in Scotland, the 
court may, if it thinks it desirable, appoint the whole or part of the 
evidence to be taken on commission. The evidence so taken being 
reported to the court by the commissioner, a hearing and judgment 
follow in the Outer House with an appeal to the Inner, as in other 
cases. On the question of taking evidence it only remains to men- 
tion that each party may, after the record is closed (and, in very 
exceptional cases before), apply for a Commission and Diligence to 
recover documents from the opposite party, or from third parties. 
The applicant must show that he is entitled to call for such docu- 
ments, and when recovered he must prove them, unless they are 
duly tested, before putting them in evidence. 

Such is a sketcheof the procedure in an ordinary action in the 
Court of Session. In its normal state its principal features are 
(1) accuracy of pleading, secured by the closed record, yet not so 
inflexible as to prevent justice being done between the parties, if 
amendments or additions are found necessary; (2) that the evi- 
dence in the great mass of cases is taken in presence of a judge 
who decides both on the law and facts of the case in the first 
instance, and assigns the grounds of his judgment; and (8) that 
an appeal on both fact and law lies to a tribunal of four judges. 

The other means of judicially ascertaining disputed facts is by a 
jury trial. Jury trial in civil cases in Scotland is an exotic. It 
was first introduced into Scotland in 1815, and has never thriven. 
That it was accompanied with many of the forms of the English 
system, from which it was transplanted, may be one reason of its 
ill-success. But the expense and cumbrousness of the procedure 
as conducted in Scotland, and the uncertainty of the verdict, often 
the result of sympathy or feeling, are the main reasons why liti- 
gants and their advisers have always been anxious to avoid it. The 
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general opinion both of the public and the profession was strongly 
expressed by an advocate of much experience, when examined lately 
before the courts’ commission.!. “In regard to jury trial, I have 
only to say that I think it the biggest farce that ever was instituted 
for the investigation and settlement of civil rights. You put men 
into the box who are not accustomed to continuity of thought, or to 
the compressed position in which they are kept for hours, and who 
are actuated very frequently, in a great many popular causes, with 
other than just notions of right and wrong. In a number of cases, 
unless the judge descends into the arena and takes the thing out 
of their hands altogether, — in a case of a road, for example,— the 
verdict is sure to be one way; or where a widow claims damages 
against a railway company; or in a case of breach of promise of 
marriage ; or seduction, where the pursuer is a pretty woman,—the 
defender has no chance at all. . . . In other cases, again, the jury 
must go along with the charge of the judge, and practically the ver- 
dict is the verdict of the single judge. Now, if that is sufficient, we 
should get it without all the formality of a jury trial. But, apart 
altogether from my own opinion as to jury trial, the practical result 
is this, that we have now tried it for fifty years, and it has entirely 
failed. You can’t bring people to the jury court. Merchants in 
Glasgow say that they would rather resign their rights and inter- 
ests altogether than submit their case to a jury. You compel them 
to go to arbitration, or to give up their just and legal rights.” 

Jury trial is, in England, almost the universal mode of trying 
disputed questions of fact, and gives satisfaction. The work is 
done quickly, and without undue expense, and juries are willing to 
be led by the bench, and to return unanimous verdicts, — for in 
England the twelve jurymen must be unanimous, both in civil and 
criminal cases. This unanimity was required in Scotland in civil 
cases for many years, but it was found a terrible bondage; and the 
risk of the trial proving abortive was much increased, for it was 
too much to expect that twelve independent Scotchmen should, in 
questions of really disputed facts, always agree, or that they could 
be driven into agreeing by time or hunger. All the more was 
this enforced unanimity irksome, that Scotch juries had been accus- 
tomed from time immemorial to bring in verdicts in criminal cases 
by a majority. Indeed, Scotchmen cannot understand how jury 

1 Patrick Fraser, LL.D., author of the Scotch Law of the Personal and Domes- 
tic Relations. 
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trial with unanimous verdicts is possible, or how it is still so tena- 
ciously clung to in England. Scotland obtained relief in this mat- 
ter, in 1854, by an act which allows juries in civil cases after an 
‘absence of six hours to return a verdict by a majority of nine to 
three, and the period was reduced in 1859 to three hours. 

In Scotland, as in England, the verdict of a jury may be set 
aside on two grounds. The unsuccessful party may challenge it as 
being against evidence. If a jury find the issue established where 
there is absolutely no evidence, or the only evidence is directly to 
the opposite effect, the court sets aside the verdict and grants a new 
trial. If there be evidence on both sides, however much it pre- 
ponderates against the verdict, the court will not interfere ; for it is 
the peculiar function of the jury to judge of the weight and credi- 
bility of the evidence. The verdict may also be challenged on the 
ground that the judge has refused to direct, or misdirected, the jury 
on questions of law material to the issue; and this may result 
either in the verdict being entered up in favor of the other party, 
or of a new trial being granted. 

When jury trial in civil cases was first introduced into Scotland, 
permission was given to employ it in all cases where matters of fact 
had to be proved; but a few years after the class of cases was 
specially pointed out, and comprehended all actions founded on 
delinquency or guasi delinquency, where damages were claimed. 
To these were added some years later actions on mercantile and 
maritime contracts, and for reduction of deeds on the ground of 
insanity, facility, force, and fear, &c.; and all such actions were 
specially appropriated to jury trial. This rule has since been 
relaxed, and now the determination of the mode of trial is left to 
the parties, and to the judge; and by the latter even questions of 
damages are often tried, and the amount assessed, without a jury,— 
- an appeal of course lying to one of the divisions; and this prac- 
tice is likely to grow. 

Recently, by borrowing from the procedure of England, great | 
facilities have been given for decision of cases where the parties 
are agreed upon the facts, and only differ upon the application of 
the law. A special case is prepared, containing a joint statement 
by the parties of the facts, setting forth also (but without argu- 
ment) what each maintains to be his legal rights. The case con- 
cludes with articulate questions on which the court is asked to give 
its opinion and judgment. Such special cases are presented at once 
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to the Inner House, without going before a Lord Ordinary; and 
they have been found a very expeditious and economical form of 
process, especially in the construction of settlements, wills, and 
other deeds. 

Besides the disposal of properly litigated cases, the Court of Ses- 
sion exercises a large administrative jurisdiction in the appoint- 
ment and superintendence of judicial factors on partnership, trust, 
and other estates as to which those interested are in dispute, or 
when the trustees have all died; the appointment of guardians to 
minors, insane persons, &c., and the control of the management 
of their estates; and also in regard to the selling, burdening, 
improving, or disentailing of estates held under entail, where the 
interests of succeeding heirs need protection. In all these the 
actings of the Lord Ordinary are subject to the review of the Inner 
House. The Court of Session is also invested with an undefined 
authority, styled its nobile officium, in supplement of its ordinary 
powers and jurisdiction; and this is exercised by the Inner House 
alone. The custody of children in the event of the separation or 
divorce of the parents, and the interim appointment in some cases 
of crown and other officials, are cases in which this nobile officium 
is invoked. 

The Court of Session also acts as a court of appeal from judg- 
ments pronounced in the local courts. This is an important part 
of its functions. The amount of money involved in such cases is 
not necessarily small, and many mercantile questions come before 
the court in this shape on appeal from such commercial centres as 
Glasgow, Dundee, Greenock, and Aberdeen. 

In each county or division of a county, there is a sheriff court 
.presided over by a resident sheriff (called sheriff-substitute), before 
whom the local solicitors practice. The sheriffsubstitutes are for 
the most part drawn from the bar of the Court of Session, and are 
appointed by the sheriff-depute of the county, subject to the ap- 
proval of the heads of the Court of Session. The sheriff-depute is 
so called because he is subordinate, as a crown officer, to the high- 
sheriff and lord-lieutenant of the county, who is generally a landed 
proprietor of influence, but is not a professional man. The sheriff 
depute (who is also commonly called sheriff, or sheriff-principal in 
reference to his substitute) is always an advocate, is not resident 
in his county, and is generally in practice at the bar of the Court 
of Session. 
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A system of closed records and proofs, similar to that in the 
Court of Session, prevails in the sheriff courts. In simpler cases 
the summons and defences contain short statements of the grounds 
of action and defence, without details of facts or pleas in law, 
though these may be ordered if deemed necessary. The evidence 
cannot at present be taken in short-hand ; but the courts’ commis- 
sion recommends that this should be sanctioned. Sheriffs are not 
authorized to try civil cases before juries. The judgment of the 
sheriff-substitute may be appealed to the sheriff, and the sheriff’s 
judgment to one or other of the divisions of the Court of Session. 
It is possible also to appeal directly from the sheriff-substitute’s 
judgment to the Court of Session; but the prospect of the case 
taking end before the sheriff prevents this course being much 
adopted. Appeals from the sheriff court to the Court of Session are 
only competent if the amount in dispute be above £25. This sum 
the courts’ commission proposes to raise to £50, with power, how- 
ever, to the sheriff, having regard to the nature of the case as 
involving a principle of importance or general application, to grant 
leave to appeal. 

The disposal of appeals from the sheriff courts constitutes a large 
part of the business of the Court of Session. The jurisdiction of 
the sheriff court is very extensive. It has no limit in point of 
amount. A million sterling might be sued for before a sheriff-sub- 
stitute. It extends over all defenders within the sheriffdom, and 
over all movable property situated there. But the sheriffs have a 
very limited jurisdiction over heritable rights and property. They 
can regulate interim possession, and enforce payment of rent, &e. ; 
but they cannot decide any question of disputed heritable title. 
Neither have they jurisdiction over persons in questions of status.. 
Questions of marriage, divorce, judicial separation, permanent ali- 
ment (but not interim aliment), between husband and wife, legiti- 
macy, &c., are appropriated to the Court of Session. The heir to 
landed property, however, makes up his title to the deceased in the 
sheriff court by proving his propinquity, &c.; whereupon he is 
served heir by the sheriff. This title may afterwards be challenged 
within twenty years in the Court of Session by any one showing a 
better right, and if there be several competitors at the beginning, 
the case may be removed to the Court of Session at once. Execu- 
tors also obtain a title to the movable estate of the deceased in 
the sheriff court on proving propinquity, or on production of the 
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deeds under which they are appointed ; but the sheriffs’ functions 
in these matters are rather administrative than judicial. The 
sheriffs are also the judges under whom the bankruptcy law is 
administered, and the judgment of one (not of both) must first 
be taken in questions arising between the bankrupt, the trustee in 
the sequestration, and the creditors, with an appeal to the Court of 
Session. 

For claims below, or restricted to £12, there is a special sum- 
mary court held by the sheriff or sheriff-substitute, called the small- 
debt court. The claim is stated shortly, and appended to a printed 
form for citing the defender. The parties appear personally with- 
out professional assistance, unless both parties consent (which in 
important cases they usually do); the evidence, if any, is taken, © 
but no record of it kept, and the sheriff gives his decision at once. 
This judgment is final and not subject to review, except on the 
ground of corruption, malice, or oppression on the part of the judge, 
or want of jurisdiction. This court has been found most service- 
able and satisfactory, especially in the great centres of industry. 
The courts’ commissioners propose to extend its jurisdiction to £20, 
and to repeal the provision excluding professional assistance, leav- 
ing the sheriff to decide whether the aid of a solicitor was neces- 
sary, and the amount of his remuneration; and they also propose 
that, in order to prevent diversity in the decisions of the different 
small-debt courts, the sheriff should have power, in important cases 
of law and practice, to state a special case for the opinion of the 
Court of Session. 

The sheriff courts have been in existence in Scotland since the 
middle of last century, and have been gradually developed into 
their present satisfactory state. Their great fault is the delay that 
occurs in recording oral evidence, for the sheriff-substitute has 
with his own hand to write out full notes of the depositions of 
witnesses. This leads to numerous adjournments of diets of proof, 
often for weeks at a time. The employment of a short-hand writer 
and the continuity of proof recommended by the commission will 
doubtless remove these defects. 

The propriety of the existence of the double sheriffship, as it is 
called, has been greatly questioned of late in Scotland. An appeal, 
it is said, from one judge to another of similar professional grade, 
is not only anomalous, and without parallel in any other court, 


650 THE SCOTCH COURTS. 


but is contrary to sound principle. It also causes much delay and 
expense. On the other hand (and this is the view of the courts’ 
commissioners), the system has been found to work satisfactorily, 
lt provides for a review of the resident sheriff's judgment with 
little delay, there being only a few stages in a case at which the 
appeal is competent. It is an economical appeal, and may be 
obtained at an average cost of £2 10s. It is not an appeal to a 
judge of the same professional standing, for the sheriffs are, as a 
class, men of greater legal weight and authority. The list of 
sheriffs from time to time embraces the first men in the profession : 
at present, ten of the existing judges, and both of the law officers 
of the crown, have held sheriffships. Besides, the best test of the 
satisfactory nature of the appeal is that, in the great mass of cases, 
the judgment of the sheriff on appeal is acquiesced in; and the 
same deference could not be expected to be paid to the judgment 
of a single resident sheriff. 

The county courts of England were only established in 1846, 
and differ essentially from the Scotch sheriff courts in these 
respects, that they have no jurisdiction above £50, and that the 
appeal lies direct from the county court judge to the supreme court 
in cases above £20. Below that sum the jurisdiction of the 
supreme court is practically excluded by the rule that a plaintiff 
who resorts to it, when he could have sued in the county court, for- 
feits his right to costs. Like the Scotch sheriff courts the English 
county courts have no jurisdiction in questions of heritage where 
title is involved, or in questions of status. In ordinary cases there 
are no written pleadings beyond the initial writ. If the defence 
be a denial of liability, the defender need only appear at the hear- 
ing and establish it. If the defence be founded on a separate 
ground, as set-off, &c., it must be stated beforehand in writing. 
If the sum sued for exceed £5, a jury trial may be claimed. In 
Scotland, if the amount sued for in the sheriff court exceed £40, 


either party may claim a jury trial and carry the case to the © 


Court of Session for that purpose. Owing to recent changes before 
explained, this procedure is now very much superseded, jury trial 
being avoided rather than courted. 

Such are the main features of the judicial system of Scotland 
in civil causes, elaborated after many experiments and failures. 
As the result of practical experience it may contain suggestions 


4 de 
th 
p 
| 


THE SCOTCH COURTS. 651 


worthy of the adoption of other courts and countries. We must 
defer till another time a sketch of the Scotch criminal courts and 
the procedure preparatory to trial, which are in several respects 
peculiar, and have been found very efficient in the detection and 
punishment of crime, as well as in the prevention of improper 
accusations against the innocent. 


DIGEST OF THE ENGLISH LAW REPORTS. 


DIGEST OF THE ENGLISH LAW REPORTS FOR FEBRU. 
ARY, MARCH, AND APRIL, 1871. 


Account 


An Act of Parliament provided that, if the income of the defendants, from 
: rates, duties, &c., received, should fall below £1000, the plaintiff should make 
up the deficiency. There was a deficiency in every year from 1847 to 1858, but 
no demand was made till 1870; an action at law was then brought to recover it, 
The plaintiff filed the bill for discovery of the rates, &c., received, and which 
ought to have been received, and for an injunction against the action at law. 
Held, that the injunction should be granted until the hearing. — Southampton 
Dock Co. vy. Southampton Harbour and Pier Board, L. R. 11 Eq. 254. 


AcTION. 
The plaintiff apprenticed his son to a jeweller for six years, and covenanted to 
pay him £25 premium, which he paid. At the end of the first year the jeweller 
; died. Held, that the plaintiff could recover no part of the premium from the 
executor. — Whincup v. Hughes, L. R. 6 C. P. 78. 
See Payment. 


ADMIRALTY. 

1. The I. was left without lights in the channel leading toa harbor. A brig 
entering the harbor did not discover the I. till in imminent danger of running 
into her, and, in taking proper measures to avoid collision, got aground and 
was damaged. Held, that if there was negligence on the part of those in charge 
of the I. the Admiralty Court had jurisdiction. — The Industrie, L. R. 3 A. & 
E. 303. 

2. The O. was chartered to carry a cargo of salt to V.; another charterparty 
was entered into that she should proceed to V. and take a cargo of deals thence 
to another port. She proceeded with the salt to V., and on the voyage came into 
collision by her own fault with another vessel, but completed the voyage, loaded 
with the deals and delivered them, when she was arrested in a suit by the owners 
of the damaged vessel. The value of the O. was not sufficient to pay for the _ 
damage. Held, that the court had jurisdiction over the freight, and that the 
freight for the deals was growing due at the time of the collision, and must con- 
tribute for the damage. — The Orpheus, L. R. 8 A. & E. 308. 


Answer. —See Equity PLEADING AND Practice, 2. 


APPOINTMENT. 

There was a trust in a marriage settlement for such of the children of the mar- 
riage as the husband should appoint. He appointed a sum to a married daughter 
for her separate use, without power of anticipation. Held, that the appointment 
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was valid, but the restraint on alienation void. — Jn re Cunynghame’s Settlement, 
L. R. 11 Eq. 324. 
See SETTLEMENT; WILL, 12. 


ASSIGNMENT. 

A trader assigned all his property to the defendant as security for an existing 
debt, and money advanced to pay the debt of another creditor who had a valid 
mortgage upon the same property. The trader afterwards was adjudged bank- 
rupt on his own petition. Held, that the assignment was valid, and not an act of 
bankruptcy. — Lomaz v. Buxton, L. R. 6 C. P. 107. 

See Bankruptcy; Bonn. 


ADEMPTION. — See Leaacy. 


BankRUPTCY. 

R. assigned all his property to the plaintiff in consideration of a pre-existing 
debt, and under a threat of legal proceedings ; R. did not then contemplate bank- 
ruptcy, but was hopelessly insolvent, and was afterwards adjudged bankrupt on 
his own petition. Held, that the assignment being made under pressure was 
valid; and that although an act of bankruptcy, yet there was no relation back to 
it, the adjudication being on R.’s own petition. — Jones v. Harber, L. R. 6 Q. B. 


Bonn. 
Two bonds were given by a company to H., who assigned them to the holder 


for value ; the interest was paid once by the company upon a judgment obtained 
in a suit therefor; the holder also recovered judgment in another suit for the 
principal and interest subsequently accrued. Held, that the holder was entitled 
to prove on the bonds against the company free from equities between it and H. — 
Ex parte Chorley, L. R. 11 Eq. 157. 


Contract. 


A contractor agreed by a specified time to do certain work according to speci- 
fications, subject to certain alterations and additions, and to forfeit £3 for every 
day after that time until completion; and also, that the time for completing any 
alterations and additions should not exceed the specified period unless an exten- 
sion were allowed by the clerk of the works? The contractor did not complete 
within the period, but failed to do so on account of alterations ordered. No 
extension of time had been allowed. Held, that the contractor had subjected 
himself to the forfeiture. — Jones v. St. John’s College, L. R. 6 Q. B. 115. 


BurpDEN OF Proor.—See EvipENcE. 


CARRIER. 

A passenger by a railway had his portmanteau put into the same carriage with 
him; at a station he got out for ten minutes, and on his return failed to find the 
carriage, and completed his journey in another; the portmanteau when found 
had been robbed. The jury found that his negligence had contributed to his loss. 
Held, that the general liability of the company was modified by the implied condi- 
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tion that the passenger should use reasonable care.— Talley v. Great Western 
Railway Co., L. R. 6 C. P. 44. 


Cuarce. — See Equity, 2. 


CHARITY, 


Devise of lands to the Master, Wardens, &c., of the Company of Merchant 
Taylors, ‘‘ to this intent and upon this condition, that they, the said Master and 
Wardens, shall yearly, every year, for ever, of and with the rents and profits of 
the said lands,” provide for twelve poor men and twelve poor women certain clothes 
of a specified price, with a request that the chamberlain and town clerk of London 
see that the clothes were bestowed according to the devise, and compensation for 
their pains out of the said rents; ‘‘and so that the whole residue of the said 
rents and profits” the Master and Wardens should gather yearly, and therewith 
keep the buildings in repair ; and in case they should neglect to perform the same, 
then the parson, &c., of St. Michael’s should enter and hold the said lands, ‘to 
this intent and upon condition” that they should perform the same. At the time 
of the testator’s death the income was more than sufficient to make the payments 
specified, and had since greatly increased. Held, that the whole property was 
given in trust for charity, and that the surplus of the rents, after applying them 
to the specified purpose, must be applied to other charitable purposes. — Merchant 
Taylors’ Company v. Attorney-General, L. R. 11 Eq. 35. 


Cueque. — See Stamp. 
Crass. — See W111, 1, 3, 10. 
— See Crrurnat Law, 3. 
Cottision. — See ApMIRALTY, 2. 


Company. 


1. A shareholder gave to the company in payment for his shares confederate 
bonds at their market value, which payment was agreed to by the company. 
Held, that this was a valid payment and could not be impeached afterwards. — 
Schroder’s Case, L. R. 11 Eq. 131. 

2. The W. Assurance Society transferred to the A. Company its business and 
assets, including a lease to a trustee for them, and policies of reassurance, and 
the A. company agreed to indemnify the W. shareholders against all claims. 
The A. company was afterwards wound up, and the W. shareholders claimed the 
lease and policies of reassurance. Held, that the W. Society had no lien on 
the lease nor the policies, either as surety or as unpaid vendors. Ex parte West- 
ern Life Assurance Society, L. R. 11 Eq. 164. 

See Bonn. 


Conpition. —See Venpor anp Purcuaser, 1. 
ConFEDERATE Bonps, — See Company, 1. 
Conruict or Laws. — See ForEIGN JUDGMENT. 
Construction. — See VENDOR AND PurcHasER, 2; W111, 1-10. 
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ConTRACT. 


1. The plaintiff agreed to hire grass-land of the defendant on the terms of a 
lease to be signed afterwards. He entered and found the land overrun with rab- 
bits. When the lease was presented to him he refused to sign it unless the defend- 
ant undertook to destroy them. The defendant promised to do so, and the 
plaintiff signed the lease in its original form. The defendant did not destroy the 
rabbits. /eld, that the promise was collateral to the lease and founded on a 
good consideration. — Morgan v. Griffith, L. R. 6 Ex. 70. 

2. R. applied in writing for thirty shares in a company; they were allotted to 
him and notices of the allotment were posted to his address, but he denied that 
he had ever received them. Held, that the evidence was insufficient to prove 
notice. — Reidpath’s Case, L. R. 11 Eq. 86. 

8. The defendant applied by letter to the plaintiffs for fifty shares; on the next 
day they were allotted to him, and notice thereof posted to his address, but he 
never received. the notice. Held, that he was not a shareholder. — British and 
American Telegraph Co. v. Colson, L. R. 6 Ex. 108. 

4. By the rules of the Stock Exchange a jobber buying shares is bound by a 
certain day to pass to the seller the name of a person willing to take them as the 
ultimate purchaser; the seller may object to the name, and the jobber is liable 
for the shares until a satisfactory name is given. The plaintiff through his bro- 
kers sold shares to the defendant, a jobber; they were subsequently bought by 
other brokers for S., who procured G., a person of no means, to take a transfer 
of the shares, and G.’s name was passed to the defendant, and by him to the 


plaintiff’s brokers, who prepared the transfer to G., and the plaintiff executed it. 
Calls were afterwards made, which the plaintiff was obliged to pay. Held (Lusu, 
J., dissenting), that the defendant was not liable to indemnify him against the 
calls. — Mazted v. Paine (Second Action), L. R. 6 Ex. (Ex. Ch.) 132; s.c. 
L. R. 4 Ex. 203; 4 Am. Law Rev. 112. 

See Action; Bumping Contract; Company, 2; VENDOR 
CHASER, 1. 


Conversion. — See Damaces, 2; WILL, 2. 
Costs.--See Equiry anp Practice, 1. 
Covenant. — See SETTLEMENT; VENDOR AND PurcnaseEr, 2. 


Croat Law. 


1, 24 & 25 Vict. c. 97, s. 36, enacts that ‘‘ whosoever by any unlawful act, or 
by any wilful omission or neglect, shall obstruct, or cause to be obstructed, any 
engine or carriage using any railway,” shall be guilty, &¢. The defendant stood 
between the two lines of a railway at a point between two stations, and, intend- 
ing to stop an approaching train, held up his arms in the mode used by inspectors 
of the road. The train slackened speed, and the defendant jumped on. Held, 
that the defendant was guilty of obstructing within the act. — Reg. v. Hardy, L. R. 
1C. C. 278. 

2. The prisoners indecently exposed their persons in a urinal which was on a 
public footpath in Hyde Park, and open to the public. Held, that the jury rightly 
found that the urinal was a public place. — Reg. v. Harris, L. R. 1 C. C. 282. 
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3. Indictment that the prisoner ‘* knowingly and without lawful excuse feloni- 
ously” had in his possession a die impressed with the resemblance of a sovereign, 
He ordered two dies of a maker, who communicated with the mint and received 
permission to let the prisoner have them, which he did. eld, that there was no 
evidence of lawful excuse, and that the prisoner’s intention had nothing to do 
with the offence. — Reg. v. Harvey, L. R. 1 C. C. 284. 

4, It was the prisoner’s duty as servant of H. to pay his workmen ; by fraudu- 
lent representations of the amount due he obtained from his master’s cashier 2s, 
4d. more than was really due, and appropriated it to his own use. Held, that 
the money delivered to the prisoner was in the constructive possession of his 
master, and that the misappropriation of it was larceny. — Reg. v. Cooke, L. R.1 
C. 295. 

5. The prisoner induced A. to purchase a chain from him by a statement that it 
was fifteen carat gold, knowing that the statement was untrue. Held, that a con- 
viction for obtaining money on false pretences was good. — Reg. v. Ardley, L. R. 
1C. C. 301. 

See Srature. 

DamaceEs. 

1. The defendants in working their coal mine passed their boundary, and took 
coal from the plaintiffs’ mine. Held, that the measure of damages was the value 
of the coal at the mouth of the pit, making allowance for the cost of raising 
it, but not for the cost of severing it.— Llynvi Co. v. Brogden, L. R. 11 Eq. 
188. 

2. Trover. The plaintiff bought of the defendant one hundred cases of cham- 
pagne at 14s. a dozen, and immediately resold them to A. at 24s. a dozen. The 
defendant refused to deliver them; and as other champagne of the same quality 
could not be obtained, the plaintiff did not perform his contract with A. The 
defendant had no notice of the special circumstances. Held, that the champagne 
had acquired a special value of 24s., which was the measure of damages. — 
France v. Gaudet, L. R. 6 Q. B. 199. 

See NEGLIGENCE, 1. 


Deatu. —See Evipence. 
Deposit. — See VENDOR AND PuRCHASER, 3. 
Discovery. —See Account; Equity PLEADING AND PRacrTIce, 2. 


EASEMENT. 

A natural stream flowed through two adjoining pieces of land, A. and B., owned 
by the same person ; in 1860, there was a tank in B. into which the water flowed, 
and two pipes conducted it from the tank to cattle-sheds in A.; the water thus 
obtained was purer than that taken from the stream in A. In 1863, A. was con- 
veyed to the plaintiff with all waters, water-courses, rights, privileges, advantages, 
and appurtenances to the same belonging, or with the same or any part thereof, 
held, used, enjoyed, or reputed as part thereof or appurtenant thereto; B. was 
conveyed to the defendant, who stopped the pipes; the cattle-sheds had been 
removed, and cottages built in their place, and the water used for domestic pur- 
poses. Held, that the right to the use of the pipes was continuous and passed 
to the plaintiff by implication; also, that it was a watercourse which passed by 
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the words of the conveyance; also, that it was necessary for the use of A. ; also, 
that when the water arrived at his premises the plaintiff could do what he liked 
with it. — Watts v. Kelson, L. R. 6 Ch. 166. 


Equity. 


1. A bill alleged that the plaintiff had been induced by the fraudulent repre- 
sentations of the defendants to pay money for shares in a company, and sought 
to make them liable for it. A demurrer to the bill was overruled. — Hill v. Lane, 
L. R. 11 Eq. 215. 

2. The defendant, while A. was in great necessity, discounted his acceptances 
for him at an unconscionable rate, and A. charged the debt upon his reversionary 
property. Held, that the charge should stand as security only for the money 
actually advanced and interest. — Tyler v. Yates, L. R. 11 Eq. 265. 

3. C. granted an annuity out of land, and to secure it granted a term of one hyp- 
dred years in the land to a trustee; the legal estate was then outstanding in mort- 
gagees. C. by his will devised the land to his sons; they paid off the mortgages, 
and had the legal estate conveyed to the uses of the will, and then sold it to G. 
without notice of the annuity. Held, that the annuitant had no remedy in equity — 
against the trustee and purchaser, the only question being one of estoppel. Sem- 
ble, that there was no estoppel. — Clemow v. Geach, L. R. 6 Ch. 147. 

See Account; Bonn; InguncTion. 


Equity PLEADING AND PRACTICE. 


1, A petition was served on a respondent, whom it was necessary to serre, but 
who had no interest in the subject-matter of the petition. Held, that the petitioner 
should have tendered the respondent a sum sufficient to enable him to consult a 
solicitor, and that as he had not done so, the respondent was entitled to costs of 
appearing. — Wood v. Boucher, L. R. 6 Ch. 77. 

2. A policy issued in 1862 by the defendants upon the plaintiff's life contained 
a condition that it should be void if he went out of Europe without permission to 
be obtained on paying an extra premium. He went to India about the same time, 
but paid the ordinary premiums until 1868, when, he failing to pay, the company 
refused to reinstate the policy except on payment of the India premium from its 
date. It contained a provision for reinstating on payment of the premium with 
interest. A bill was filed on the ground that the company knowing of his resi- 
dence in India had not charged the extra rate, and that the policy should be rein- 
stated upon payment of the ordinary premium; an interrogatory asked whether, 
in respect of the twenty policies granted by the defendant to persons going to 
India about the same time as the plaintiff's policy, any extra payments were 
made. Held, that the plaintiff was entitled to the discovery.— Girdlestone v. 
North British Mercantile Insurance Co., L. R. 11 Eq. 197. 

3. H. was one of the trustees of the real estate of a bank. The deed of set- 
tlement provided that the directors should order any action or proceeding to be 
brought or defended on account of the property of the bank. A suit was brought 
against the trustees for this property, and the solicitors of the bank entered an 
appearance for all the trustees. H. moved to have his appearance expunged as 
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entered without his authority. Held, that the appearance was rightly entered, — 
Heinrich v. Sutton, L. R. 6 Ch. 220. 


Estorret. —See Bonn; Eguiry, 3. 


EVIDENCE. 
L. died in 1860, and by his will gave a legacy to T., who had sailed to Aus- 
tralia and was heard from in 1859, but never afterwards. More than seven years 
after, the residuary legatee petitioned for payment of the legacy to him. Held, 
that the burden was on those who claimed under T. to prove that he survived the 
testator. — Jn re Lewes’ Trusts, L. R. 11 Eq. 236. 
See Contract, 1-3; Croanat Law, 1, 2. 


a. = 


Executor. — See WILL, 1, 2. 
EXTINGUISHMENT. — See Power. 
Fatse ImprisONMENT. — See MasTeR AND SERVANT, 1. 
Fase Prerences. — See Law, 4, 5. 


ForeiGN JUDGMENT. 

1. Action upon a foreign judgment by a court having jurisdiction. The plea 
set out that the judgment proceeded upon a mistake in English law, and that the 
mistake appeared on the record; the record also showed that the defendants did 
not bring to the knowledge of the foreign court the provision of English law. 
Held, that the mistake did not prevent the English Court from giving effect to the 
judgment. — Godard v. Gray, L. R. 6 Q. B. 139. 

2. By the law of France a resident may sue a foreigner not resident there ; the 
mode of citation is by serving the summons on the Procureur Impérial. The 
defendants were sued and service made in this manner; they were not French 
subjects, nor resident in France, nor in France when the obligation upon which 
they were sued was contracted, but had notice of the suit. Judgment was given 
against them by default, and an action brought in England on the judgment. 
Held, that the defendants were under no obligation to obey the French judgment. 
— Schibsby v. Westenholz, L. R. 6 Q. B. 155. 


Forreirure. — See Bumprne Contract. 
Fraup. — See Bankruptcy; Equrry, 1. 
FraupuLent ConvEYANCE. — See ASSIGNMENT. 
Freicut. —See Apmiratrty, 2. 
Girt. — See Cuarity; W111, 7. 
Horcu-pot. —See WILL, 5. 


Huspanp anv WIFE. 

The defendant's wife, without his knowledge, bought of the plaintiff goods, such 
as a gold pencil-case, cigar-case, glove-box, scent-bottle, guitar, music, purse, 
and the like, to the value of £20. The defendant was a clerk, with a salary of 
£400 a year. Held, that the wife’s authority to bind her husband extended only 
to contract for things suitable to his style of living so far as they were within the 
domestic department, and that the defendant was not liable. — Phillipson v. 
Hayter, L. R. 6 C. P. 38. 
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Invecent Exposure. — See Crimmat Law, 2. 
Inpemnity. — See Contract, 4. 


INJUNCTION. 


An act under which a railway was constructed enacted that the company should 
from time to time erect and maintain such works for drainage as should be directed 
by justices of the peace. Held, that the Court of Chancery could not exercise 
jurisdiction to restrain the company from flowing the adjoining lands by reason 
of insufficient drainage, the proper remedy being an application to the justices. 
— Hood v. North Eastern Railway Co., L. R. 11 Eq. 116. 

See VENDOR AND PurCHASER, 2. 


INTENTION. — See Cromnat Law, 3; Wit, 13. 
INVESTMENT. —See WILL, 2. 
Invitation. — See NEGLIGENCE, 2. 
JuRIsDICTION. —See Apmiratty; Equity, 1, 3; Foreign JupGMENT; 
JUNCTION. 

Larceny.— See Cromnat Law, 4. 

Lapse. — SEE EvipENcE. 


Leaacy. 

Testator bequeathed to his wife £200, which he directed to be paid within ten 
days after his decease. During his last illness he gave his wife £200 at her 
request to meet expenses immediate on his death. Held, that the legacy was not 
given for such a particular purpose that it was satisfied by the gift. — Parkhurst 


v. Howell, L. R. 6 Ch. 186. 

Letter. — See Contract, 2, 3. 
LicEeNsE. — See NEGLIGENCE, 2. 
Lien. — See Company, 2. 


aND SERVANT. 


1. A clerk of a railway company gave the plaintiff into custody, upon a charge 
that he had attempted to rob the till at a station, after the attempt had ceased. 
Held, that as the clerk was not acting in protection of the company’s property 
he had no implied authority to give the plaintiff into custody, and that the com- 
pany were not liable for false imprisonment. — Allen v. London and South West- 
ern Railway Co., L. R. 6 Q. B. 65. 

2. At B. three railway stations are open to one another, and the whole area is 
used as common ground by the passengers of all. The plaintiff, on his way to 
the booking-oflice of another company, was standing on the defendants’ platform 
waiting for his luggage, when a porter of the defendants’ drove a truck laden 
with luggage so negligently that a trunk fell off and injured the plaintiff. Held, 
that the defendants were liable for the misfeasance of their servant although the 
plaintiff was not a passenger on their line. — Tebbutt v. Bristol and Exeter Rail- 
way Co., L. R. 6 Q, B. 73. 
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3. Declaration by the administrator of W. that W. was employed by the 
defendants in cleaning a machine, that by the negligence of the defendants the 
machine was defectively constructed, as they knew, and that by reason of the 
premises the machine was set in motion while W. was cleaning it, and injured 
him. Held, on demurrer, that the declaration showed sufficiently that the injury 
was caused by the defendants’ default, and that W. did not know the risk. — 
Watling v. Oastler, L. R. 6 Ex. 73. 

See Criminat Law, 4. 


HAD AND RECEIVED. — See Action; VENDOR AND PuRCHASER, 3, 


MortTGaGe. 


In 1851, trustees advanced the trust funds on security of a mortgage, which 
recited that the money advanced was trust-money. In 1856 the mortgagor gave 
another mortgage of part of the mortgaged property to other persons to secure 
an advance; and at the same time, to enable him to obtain the advance, the sur- 
viving trustee gave up the title deeds to the mortgagees (who had no notice of the 
former mortgage), and received from the mortgagor half the advance, and applied 
it to his own purposes. Just before this last mortgage the surviving trustee 
executed a reconveyance of this part of the property to the mortgagor, but the 
mortgagees had no knowledge of it. Held, that the second mortgagees could not 
claim the legal estate under the reconveyance without admitting that it gave them 
notice of the trust, and that the mortgage of 1851 had priority. 

The mortgagor in 1861 executed a deed purporting to convey to the surviving 
trustee in fee another part of the mortgaged property, no mention being made of 
the mortgage ; the trustee mortgaged this part for his own benefit, suppressing the 
mortgage of 1851. Held, that the mortgagee could not insist on any benefit from 
this breach of trust. — Pilcher v. Rawlins ; Joyce v. Rawlins, L. R. 11 Eq. 53. 


— See HusBaNpD AND WIFE. 


NEGLIGENCE. 
1. J. deposited certificates of railway shares with a banking company who col- 
lected the dividends for a commission. They kept the certificates with their own 
securities in a box in the manager's room, of which he had the key. The manager 
sold the shares, and forged J.’s name to the transfer. The fraud being discovered 
J. brought a suit against the holder of the stock and the railway company, in 
which he obtained relief, but no costs. He then brought this claim against the 
bank for the amount of his costs. Held, that the bank was a bailee for reward, and 
had been guilty of negligence, but that the loss of the costs was not a natural 
or ordinary consequence of the neglect. — Johnston's Claim, L. R. 6 Ch. 212. 

2. At a railway station it was the practice for the consignees of coal to assist 
in unloading, and for that purpose to go along a flagged path by the side of the 
waggons ; the plaintiff was a consignee, and with permission of the station-master 
went to the waggon, and, as he descended to the path with some coal, a flag gave 
way and he was injured. Held, that the railway company was liable. — Holmes 
v. North Eastern Railway Co., L. R. 6 Ex. (Ex. Ch.) 123; 8. c. L. R. 4 Ex. 254; 
4 Am. Law Rev. 108. : 

See Apmiratty, 1; Carrer; Master anp Servant, 2, 3. 
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Norice. — See Conrract, 2,3; MorrGaGe. 
Nuisance. —See Inguncrion; Venpor Purcnaser, 2. 
PassENGER. — See Carrier; Master anp Servant, 2. 


PAYMENT. 

The defendant was indebted to the plaintiff, and S. without the defendant's 
knowledge paid £60 in settlement to the plaintiff who supposed that S. was act- 
ing as the defendant’s agent. The plaintiff afterwards returned the £60 to S., 
and sued the defendant. Held, that as the defendant had not ratified the pay- 
ment, it was competent for the plaintiff to return the money and maintain the 
action. — Walter v. James, L. R. 6 Ex. 124. 

See Company, 1. 


PERFORMANCE. —See Action; Contract. 
Perretuity. — See APPOINTMENT. 
PiLeapinc. —See Master anp SERVANT, 3. 


Power. 
Real estate was settled to the use of H. for life, remainder to uses in favor of ‘ 

H.’s children, with an ultimate limitation to the use of H. in fee, and the trustees 
were empowered to sell during the life of H. at his request. H. conveyed his 
estate to the plaintiff; afterwards the trustees at H.’s request and in execution of 
the power sold and conveyed all the estate to the plaintiff. Held, that the power 
was not extinguished by the alienation of H.'s interest, as nothing was done in 
derogation of the estate of the alienee. — Alexander v. Mills, L. R. 6 Ch. 124. 


See APPOINTMENT. 
Presumption. —See EvipENce. 
PrixcipaL anp AGENT.—See Huspanp anp Wire; Payment; Ratirica- 
TION; Trust. 
Prioriry.— See MortGace. 
Prospate. —See Wut, 13, 14. 
Promissory Notre. —See Ratirication. 
Proxmmate Cause.— See NEGLIGENCE, 1. 
Ramway. — See Carrier; Ixguncrion; MasTer and Servant, 1, 2; NeGu- 
GENCE, 2. 


RATIFICATION. 


Action upon a note purporting to be signed by the defendant and J. The 
defendant's name had been forged by J.; the plaintiff having threatened criminal 
proceedings against J., the defendant signed the following: ‘I hold myself 
responsible for a bill of £20 bearing my signature and J.’s,” &e. Held (Marry, 


B., dissenting) that the defendant was not liable on the note. — Brook v. Hook, 
L. R. 6 Ex, 89. 


See Payment. 


RemorTeness. — See APPOINTMENT. 
VOL V. 43 
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RePRESENTATION. —See Criinat Law, 5. 
Revocation. —See 13. 
SaLe.—See Conrract, 4. 


SALVAGE. 

A steam-tug agreed to tow a vessel into Liverpool for £45; while she was 
doing so a heavy gale arose, and both ships were for a long time in great peril; 
but the master of the tug stayed by the vessel, and at last succeeded in towing her 
into port; the vessel would have been lost if the tug had left her. Held, that the 
tug was entitled to salvage. — The I. C. Potter, L. R. 3 A. & E. 292. 


SatisFacTion. — See LeGacy. 


SETTLEMENT. 

By a marriage settlement it was agreed that, if during coverture the wife should 
become entitled to property of the value of £500 or upwards, it should be settled 
upon the same trusts. £5499 19s. 1d. were afterwards bequeathed upon trust 
as she should appoint; she appointed by each of eleven deeds dated on succes- 
sive days, but some executed on the same day, £499 19s. 11d. for her own 
separate use. Held, that she was entitled to the whole fund as she had appointed. 
— Bower v. Smith, L. R. 11 Eq. 279. 


Soricrror. —See Equiry PLEapiInG anp Practice, 3; Trust. 
Sreciric PerrorMance.— See VENDOR AND PurcHASER, 1. 


Sramp. 

By 16 & 17 Vict., c. 59, a draft or order for payment of money to the bearer 
or to order on demand is liable to a stamp duty of 1d.; drafts payable otherwise 
than on demand are liable to a higher duty. Held, that a post-dated check bear- 
ing a 1d. stamp was sufliciently stamped. — Bull v. O'Sullivan, L. R. 6 Q. B. 209. 


STATUTE. 


31 & 32 Vict., c. 52, enacts that every person playing or betting in any public 
place with ‘‘ any coin, card, token, or other article used as an instrument or 
means” of gaming, at any game of chance, shall be punished. H. deposited a 
half-sovereign as a bet on a dog-race, and lost. Held, that he did not use the 
half-sovereign as an instrument of gaming at a game of chance within the act. — 
Hirst v. Molesbury, L. R. 6 Q. B. 130. 

See Crimmnat Law, 1, 3; Sramp. 


Surety. —See Company, 2. 
Titte. —See Power. 
Towace. —See SaLvaGe. 
Trover. —See Damaces, 2. 


Trust. 


Trustees advanced trust funds on security of a mortgage, but, by the negli- 
gence of their solicitor the existence of a prior mortgage was not discovered, 
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which made the security insufficient. Held, that the trustees were answerable for 
the loss. — Hopgood v. Parkin, L. R. 11 Eq. 74. 
See Cuarity; Equity anp Practice, 3; MorrGace; WILL, 2. 


Utrra Vires. — See Company, 1. 
Usace. — See Contract, 4. 
—See Damaces, 2. 


VENDOR AND PURCHASER. 


1. A contract of sale of land contained a condition that the vendors might 
rescind if any objection or requisition was persisted in, and another condition 
providing for compensation in case of any error or mistake in the description of 
the property or of the vendors’ interest. An objection was made by the pur- 
chaser that the vendors were not entitled to certain minerals under the land, and 

“compensation was claimed. The vendors contended that they had a good title, 
and, the purchaser persisting, they rescinded the contract. Held, that they were 
entitled to rescind, and the purchaser was refused specific performance. — Maw- 
son v. Fletcher, L. R. 6 Ch. 91; s. c. L. R. 10 Eq. 212; ante, 303. 

2. A. sold a piece of land to B., who covenanted not to ‘* do or suffer to be done 
on” the premises ‘‘ any thing which shall be a nuisance” to any of the owners of 
the adjoining property. B. divided the land into thirty-four lots, and sold two to 
T., who covenanted not to do or suffer to be done on the granted premises any 
thing which should be a nuisance to A. ‘‘ or any of the tenants, . . . for the time 
being, of the adjoining property.” Other lots were sold to the plaintiffs. The 
successors of T. were about to use their lots for national schools. Held, that 
“the adjoining property ” in T.’s covenant meant the property adjoining the lots 
conveyed to him, and the purchasers of other lots were entitled to the benefit of 
it, but that the establishment of a national school was not a legal ‘* nuisance.” — 
Harrison v. Good, L. R. 11 Eq. 338. 

3. The plaintiff paid £80 deposit as part of the purchase-money for a lease of 
a tavern, the contract for which was preparing, and was to be signed when com- 
pleted. A contract was tendered to him to sign which contained unusual and 
unreasonable stipulations, and he refused to sign it. Held, that he was entitled 
to recover the deposit. — Moeser v. Wisker, L. R. 6 C. P. 120. 

See Power. 


Venpor’s Lien. — See Company, 2. 
Votuntary Conveyance. — See Bankruptcy. 
Watercourse. — See EAsEMENT. 


Wit. 


1. Bequest to testator’s wife for life, and after her decease to all his brothers 
and sisters; namely, M., E., T., S., and F., equally; but in case any of them 
should die leaving issue, then the part or share of him, her, or them so dying, to 
his, her, and their respective issue. M. survived the testator, and died in the 
widow’s lifetime leaving children; E. died in the testator’s lifetime, leaving four 
children, all of whom survived the testator, and two survived the widow; T. and 
S. survived the testator and died in the widow's lifetime, T. without issue, and S. 
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leaving one child, still living; F. died in the testator’s lifetime, leaving chil- 
dren, who survived him, some of whom died in the widow’s lifetime leaving 
children, and others survived her, Held, that the shares of E. and F. (who pre- 
deceased the testator) went to their respective issue who were living at the 
testator’s death; that T.’s share went to his personal representative ; that the 
shares of M. and S. went to their respective issue living at their deaths. — Hob- 
gen v. Neale, L. R. 11 Eq. 48. 

2. Testator gave all his residuary estate to trustees upon trust to sell ‘so 
much and such part thereof as in their sole discretion they may think necessary 
for the purpose of paying” all his mortgage and other debts ; and out of the pro- 
ceeds to pay the same, and invest what remained after such payments, and hold 
it and the other residuary estate upon trust to pay the annual produce thereof 
to his three daughters for their lives. The residuary estate included certain 
leascholds subject to a mortgage, which the trustees paid off. Held, that the 
trustees had the discretion to determine what part should be sold, and were not 
bound to convert the leaseholds, and that-the tenants for life were entitled to 
the rents of the leaseholds in specie. — Jn re Sewell’s Estate, L. R. 11 Eq. 80. 

3. Testator devised lands ** to all the children or legal issue” of his daughter 
A., to be divided between them equally after A.’s decease. She had ten children; 
one of them died before the testator without issue; three survived the testator, 
and died in A.’s lifetime, two without issue, one leaving children; the remaining 
six survived and had had children, and some of them grandchildren. Held, that 
‘* children or legal issue” meant that the children were to take ; and where there 
were not children their issue were to take; and that the children of A., who were 
living at the testator’s death, and those who were born afterwards, took vested 
interests in fee. Holland v. Wood, L. R. 11 Eq. 91. 

4, Gift by will to ‘‘my great-nephew G., and to such other of my nephews 
and nieces as shall be living,” &c. Held, that the great-nephews and great-nieces 
were entitled to share with the nephews and nieces. — In re Blower’s Trusts, 
L. R. 11 Eq. 97. 

5. Testator gave his property in trust for his nine children in equal shares, 
provided that if its value should amount to or exceed £40,000, then the share of 
each son should be one-twentieth more than the share of each daughter; he also 
directed that any sum which he was liable to pay to the trustees of the marriage 
settlement of one of his daughters should be taken in satisfaction pro tanto of 
her share, and should be brought into hotch-pot and accounted for accordingly. 
The value of the estate exceeded £40,000 if the sum payable to the trustees was 
included, but not otherwise. eld, that the sum payable to the trustees was to 
be treated as part of the estate. For v. For, L. R. 11 Eq. 142. 

6. Legacy in trust for R. ‘‘ should he survive my sister E.; should he not sur- 
vive her nor attain his twenty-first year,” then over. J/eld, that the intention 
was clear to make the legacy absolute if he attained vhineid -one. — In re Thom- 
son’s Trusts, L. R. 11 Eq. 146. 

7. Bequest of personal property to be equally divided between the testator’s 
two sisters; his sister A. to have the immediate control of her share, and his 
sister S. upon attaining the age of twenty-five years, until which time it should be 
in trust for her; and in case of the death of either before the testator, or before 
marrying and having children, the whole to go to the survivor. A. was more 
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than twenty-five at the testator’s death; S. afterwards attained that age, but was 
umnarried, J/eld, that S. had an absolute interest in her share at twenty-five ; 
and that the gift over was intended to take effect only in the event of death 
happening before that time. — Clark v, Henry, L. R. 11 Eq. 222. 

8. Testator declared that ‘‘ the income arising from my principal money shall 
be paid to my wife, while unmarried, for the support of herself and the educa- 
tion of my children; and at her death, or on her marriage, to be divided among 
them.” He left but little cash, but had a large amount of personal property, 
leaseholds, and freeholds. Held, that all the personal property and leaseholds 
passed by the bequests, but not the freeholds. — Prichard y. Prichard, L. R. 11 
Eq. 232. 

9. Testatrix gave certain pecuniary legacies and a house (which was leasehold), 
“and all the rest to be divided” between the daughters of A. Held, that “ all 
the rest” included all the other property, real as well as personal. — Attree v. 
Attree, L. R. 11 Eq. 280. 

10. Testator gave ‘all my furniture, &c., with my six freehold houses,” to 
his wife for life; and after her decease, ‘* one-half of the frechold property to my 
brothers and sisters for their life and then to come to their children and in the 
same manner to my wife brother and brothers children and grand-children.” He 
had twenty shares of stock. At the date of the will four of the testator’s brothers and 
sisters were alive, two had died leaving children; at his death all the brothers and 
sisters were dead ; four left children, or grandchildren. The wife who died before 
the testator had two brothers, one of whom was dead at the date of the will, but 
whose grandchildren survived the testator; the other survived the testator, and 
had children. Held, that one-half of the property was divisible among the chil- 
dren (living at the testator’s death) of his brothers and sisters per stirpes; and 
that the wife’s surviving brother took the other half for life, and after his death 
it went to the children and grandchildren (living at the testator’s death) of the 
wife's brothers per stirpes ; also, that ‘‘ &c.,” did not include the stock. — Barnaby 
v. Tassell, L. R. 11 Eq. 363. 

11. A master-mariner made his will, viz.: ‘‘ This is the last will of me, G. R., 
that in case any thing should happen to me during the remainder of the voyage 
from hence to Sicily, and back to London, that I give,” &e. The voyage was 
completed by the return of the ship to London; the testator afterwards died. 
Held, that the will was contingent. — In the goods of Robinson, L. R. 2 P. & D. 
171. ° 

12. A married woman, having a power of appointment under a settlement, 
made her will in this form: ‘‘I direct the trustees under my marriage settlement 
to pay” certain legacies, ‘‘ and to divide the remainder of my property ” among 
certain persons; she also gave the trustees all necessary powers of sale, and to 
mortgage. Held, that the will was only an appointment of the trust fund, and 
that the trustees acted under the settlement, not as executors. — Jn the goods of 
Fraser, L. R. 2 P. & D. 183. 

13. A will written on the first sides of seven sheets of paper was found in a 
box of the deceased, and the first seven or eight lines at the beginning were 
partly cut and partly torn off. Z/eld, that the tearing off of the first lines did not 
shew an intention to revoke the whole will, and the remainder was admitted to 
probate. — In the goods of Woodward, L. R. 2 P. & D. 206. 
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14. A will was written and executed on the first side of a sheet of paper; it 
ended with an incomplete sentence followed by an asterisk, and the words, ‘ see 
over;” on the second side was the remainder of the sentence. eld, that the 
words on the second side of the paper were to be regarded as an interlineation, 
and as part of the will. — In the goods of Birt, L. R. 2 P. & D, 214. 

See Cuariry. 

Worps. 
** Adjoining.” —See VENDOR AND PURCHASER, 2. 
All the rest.” — See W111, 9. 
** Children or legal issue.” —See W141, 3. 
“* Great Nephew, and other Nephews and Nieces.” —See W111, 4. 
Instrument of Gaming.” —See Statute. 
** Lawful Excuse.” — See Criminat Law, 3. 
** Money.” —See W111, 8. 
Nuisance.” —See Vexpor anp Purcnaser, 2. 
** Obstruct.” — See Crimiat Law, 1. 
** Public Place.” —See Crimrnar Law, 2. 
&c.”—See WILL, 10. 
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SELECTED DIGEST OF STATE REPORTS. 


[For the present number of the Digest, selections have been made from the 
following volumes of State Reports: 57 Barbour (New York); 6 Bush (Ken- 
tucky) ; 38 California; 40 Georgia; 16 Gray (Massachusetts) ; 2 Lansing (New 
York); 32 Maryland; 101 Massachusetts; 19 Michigan; 15 Minnesota; 42 
Mississippi; 48 New Hampshire; 19 Ohio State; 63 Pennsylvania State.} 


ABATEMENT. — See ConstituTionaL Law, State, 9. 
ACCEPTANCE. — See 
AccipENT. — See Insurance, 8; Lire Insurance, 3. 
AccommopaTion Notre. — See Corporation, 5. 
Account. — See Liurrations, STATUTE OF, 3. 
ACKNOWLEDGMENT. — See WILL, 1. 


AcTION. 

A. being in negotiation with B. for the sale of land containing ore, C., knowing 
the land, falsely represented to B. that an experienced manufacturer was of 
opinion that the ore would suddenly run out, and B. refused to purchase in con- 
sequence. Held, that C. was liable to A. in damages. — Paull v. Halferty, 63 
Penn. St. 46. 

See Auction; Bitts anp Notes, 11; Constitrutionat Law, 7; Justice 
oF THE Peace; MunicrpaL Corporation ; Nationat Bank; PartNersuHIP, 1; 
PrincipaL AND AGENT; TrusTEE PRocEss. 


ADMIRALTY. 
Proceeding in rem against a steamboat, owned and having her home port in 
Mississippi, to recover for labor done in repairing her there. The vessel was 
engaged exclusively in navigating the Mississippi and Yazoo rivers, which are 
navigable from the sea by vessels of ten tons burden. Held, that the state court 
had no jurisdiction. — Dever v. Steamboat Hope, 42 Miss. 715. 
See ConstiTuTIONAL Law, 6. 


ADVERTISEMENT. — See AvcTION. 
ApULTERY. — See EvipEnce, 8. 
AGeEnt. — See Principat anp AGENT. 
AGREEMENT. — See ConTRACT. 
A.tmony.— See Divorce; Huspanp anp Wire, 1. 
ALTERATION. — See Bitts anp Nores, 10, 12, 13. 


ARREST. 


A citizen of Connecticut came into Massachusetts to attend court as a witness, 
not having been summoned, and without a writ of protection, and was arrested 
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on civil process. Held, that the arrest was illegal. — May v. Shumway, 16 
Gray, 86. 


Assautt anp Batrery.— See Evipence, 7. 
AssEssMENT. — See ConstiruTionaL Law, 11. 
AssIGNMENT. —See InsurANCE, 4, 10. 


Assumpsir.— See Brits anp Nores, 11; Conrracr. 


ATTACHMENT. 


H. lent money to P. on usurious interest, and after the usury was consummated, 
fearing a suit from another creditor, conveyed land to G. without consideration, 
telling him the reason. G. at H.’s request, also without consideration, conveyed 
it to J., H.’s son. P. afterward sued H. for the excess of interest, and recoy- 
ered judgment. After the judgment, J. conveyed the land to M., a bona fide pur- 
chaser, for a valuable consideration. Held, that the purchase-money received by 
J. from M. could be attached in J.’s hands under P.’s judgment. — Heath v. 
Page, 63 Penn. St. 108. 


AtresTaTION. —See WILL, 1, 2. 


ATTORNEY-GENERAL, 


1. Where a suit is instituted in the name of the State by the attorney-general, on 
the relation of the real party in interest seeking relief, and the State has no inter- 
est, the attorney-general, as such, has no power to control the suit or withdraw 
his consent to the use of the State’s name, to the prejudice of the relator. — Peo- 
plev. N.S. F. H. & R. R. A., 38 Cal. 564. 

2. Commissioners appointed under an act of the legislature sought to issue the 
bonds of a town authorized by that act for railroad purposes without performing 
conditions precedent required thereby. Held, that the attorney-general had no 
power at common law to maintain an action in the name of the people to restrain 
them. — Zhe People v, Miner, 2 Lansing, 396. 


Avutrerors Acquir. —See ConstiruTionaL Law, Stare, 1. 


AUCTION. 


A house fitted only with cold water was advertised for sale at auction, as fitted 
with hot and cold water. The mistake was discovered, and announced at the 
sale. K., who had read the advertisement but had not examined the house, 
arrived at the sale after this announcement, purchased the house and signed an 
agreement to comply with the terms-of sale, one of which was that the purchaser 
should pay the auctioneer 200 to bind the bargain, and forfeit that sum if he 
failed to comply with the other terms. The first paragraph of that agreement 
was the advertisement cut from a newspaper, with the words ‘* hot and” erased. 
Afterwards he examined the house, found that there were no hot water fixtures, and 
refused to take the house or pay the $200. In an action by the auctioneer for 
that sum, held, that he could recover. — Thompson v. Kelly, 101 Mass. 291. 
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BaILMENT. 


The bailee of a horse intentionally drove it at such a violent rate of speed as 
to endanger its life, being at the time aware of the danger, and its death was 
actually caused thereby. Held, that the bailor might maintain trover. — Went- 
worth v. McDuffie, 48 N. H. 402. 

See Detivery. 


Bank. — See Bony; Conruicr or Feperat anp Stare Auruoriry, 2; Con- 
STITUTIONAL Law, 8; NarionaL Bank. 


BaNknuptTcy. 


1. A bankrupt indebted to a bank had money on deposit in it to his credit. 
The bank proved all its claims against his estate without giving him credit for 
this amount, and in an action by the assignee to recover it pleaded the bankrupt’s 
debts in set-oif. Held, that having been proved against the estate, they were not 
allowable in set-off under § 21 of the Bankrupt Act. — Brown vy. Farmers’ Bank, 
6 Bush, 193. 

2. Where property has been seized on execution, and the defendant subse- 
quently is adjuiged a bankrupt, the adjudication and the issuing of the ordinary 
writ of protection do not affect the sheriff's right to sell the property seized. — 
Sharman v. Howell, 40 Ga. 257. 

3. Payment to a bankrupt made after notice of the warrant in bankruptcy has 
been published as required by the Bankrupt Act, though in good faith without 
knowledge of the bankruptcy, is no protection against the bankrupt’s assignee. — 
Stevens v. Mechanics’ Savings Bank, 101 Mass. 109. 

See Huspanp anv Wire, 3. 


BetrerMENT. — See ConstitutionaL Law, Strate, 5. 


Bitts anp Notes. 

1. Where several payees of a promissory note unite in indorsing the same to 
one of their number, the latter acquires only the interest of his associate payees, 
and is not entitled to protection as a holder for value against a defence that the 
note was without consideration. — Saxton v. Dodge, 57 Barb. 84. Where it is 
indorsed to one payee and another person jointly, the latter also takes subject to 
that defence. — Saxton v. Dodge, Ibid. 116. 

2. A promissory note payable to the defendant was by him indorsed to the 
plaintiff as collateral security for a debt. The debt remaining unpaid, the note 
was presented to the maker, a resident of another state, who refused payment; 
whereupon the plaintiff, after it had been protested, asked for a foreclosure and 
sale of the note, in satisfaction of the defendant's debt. J/eld, that he was enti- 
tled to the relief sought, it not appearing that the maker had any property sub- 
ject to seizure and sale within the jurisdiction of the forum. (Ruopes, J., 
dissenting.) — Donohoe v. Gamble, 38 Cal. 340. 

3. A promissory note, signed ‘* A. B. Ag't,” in which no principal is mentioned, 
binds A. B. only, and will not support an action against another person as princi- 
pal, parol testimony not being admissible to show that A. B. had full authority to 
make it in behalf of such person, and that the consideration was received exclu- 
sively for his benefit. — Williams vy. Robbins, 16 Gray, 77. 
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4. An oral promise by the indorser of a promissory note to pay the same, made, 
without being misled, after maturity of the note, with knowledge that there has 
been no demand on the maker or notice of non-payment to himself as indorser, 
and of all other material facts, is a waiver of the demand and notice ; and renders 
him liable on the note without a new consideration, although the note is payable 
on demand, and he does not know that on such a note the law requires demand 
and notice. — Matthews v. Allen, 16 Gray, 594. 

5. A promissory note was found in the hands of the maker cancelled, and it 
was proved that it had not been paid or satisfied by off-set. Held, that proof of 
these facts did not rebut the presumption that the indebtedness was discharged. — 
Gray v. Gray, 2 Lansing, 173. 

6. Action against the maker of a promissory note, payable to order, which was 
indorsed before maturity to an innocent holder for value by one assuming to act 
for the payee, but having no authority. After maturity and action brought, this 
indorsement was ratified by the payee. Held, that the ratification had only the 
effect of an original indorsement then made, and that the note was open to defences 
existing between the original parties. — Gilbert v. Sharp, 2 Lansing, 412. 

7. In an action against the maker of a promissory note by a holder who took 
in good faith for value before maturity, the maker may prove as a defence, that 
when he signed the note it was represented to him, and he believed that it was, 
a contract of an entirely different character, he being unable to read. — Whitney 
v. Snyder, 2 Lansing, 477. 

8. A promissory note read: ‘‘ Four months after date, we, the President and 
Directors of the” A. Co., promise to pay B. or order $1000, and was signed, 
“©, T. H., President; J. N. H. and J. G. D., Directors; and E. R. S., Secre- 
tary.” Held, that parol evidence was competent to show that it was given and 
accepted as the note of the corporation, and not of the individual signers. — 
Haile v. Peirce, 32 Md. 327. 

9. Two bills of exchange, payable to the drawer’s order, were discounted by a 
bank on the faith of a letter from the drawee promising to honor all the drawer's 
drafts on him, and after being specially indorsed by the bank were lost on their 
way to the special indorsee. The drawee having refused payment without pre- 
sentment of the original bills, held, that the bank might maintain a bill in equity 
to compel it, on such terms as in the discretion of the court would secure the 
drawee from loss. — Savannah National Bank v. Haskins, 101 Mass. 370. 

10. Action on a promissory note dated in 1859, promising to pay $1000 ‘in 
gold” to the plaintiff's intestate. The defendants, sureties on the note, alleged in 
defence that the words ‘‘ in gold” were inserted by the deceased payee after the 
note was delivered, without their consent. Held, that this being an immaterial ~ 
alteration which did not affect the meaning of the note, the defendants were 
liable. (PryTon, J., dissenting.) — Bridges v. Winters, 42 Miss. 135. 

11. A draft payable to the plaintiff’s order was forwarded to her by mail, but 
stolen from the letter by some one who forged her indorsement on it, and sold it 
to the defendant who collected it from the drawee. The plaintiff sued for the 
money so obtained. Held, that she could recover. — Shaffer v. McKee, 19 Ohio 
St. 526. 

12. A. bought property from B., and in payment gave his note payable to C., 
and by him indorsed as surety. The same day after the note was given to B. he 
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returned it to A., and stated that it should have been drawn with interest ; where- 
upon A.’s clerk, with A.’s assent, added the words ‘‘ with interest.” In a suit 
against C. upon his indorsement, the note was offered in evidence with these 
words erased. Held, that he was liable, notwithstanding the alteration, since it 
was not made fraudulently, and the note had been returned to its original shape. 
(Suanswoop, J., dissenting.) — Kountz v. Kennedy, 63 Penn. St. 187. 

13. P. and others, as his sureties, executed a sealed note to H. When brought 
to H. he would not receive it, unless ‘‘ interest semi-annually” was added, and 
P. wrote these words above the signatures without the knowledge of the sureties. 
Held, that the whole note was avoided as to the sureties. — Neff v. Horner, 63 
Penn. St. 827. 

See Corporation, 5; Limirations, STaTuTE OF, 1; Stamp, 1. 


Bona Five Hoiper. — See anp Notes, 1, 6, 7; Corporation, 5. 


Bonp. 

The sureties on a cashier’s bond, by which they undertake to save the bank 
harmless from losses caused by his mistakes, fraud, or negligence, are exonerated 
by an increase in the capital stock of the bank, made after the execution of the 
bond, from liability for the cashier’s acts done after any additional capital has 
been paid in. — Grocers’ Bank v. Kinyman, 16 Gray, 473. 

See IxpeMnITyY. 


Bounty. 

Action to recover a bounty voted by a town to every man who should “enlist ” 
to fill its quota, under a statute authorizing such an appropriation by a town *‘ to 
encourage volunteer enlistments.” The plaintiff was commissioned and mustered 
into the service as a captain, not having enlisted in any other way. Held, that 
he could not recover. — Hilliard v. Stewartstown, 48 N. H. 280. 

See ConstrtuTIonaL Law, 9. 


BROKER. 

The defendant agreed to pay the plaintiff, a broker, a certain commission if 
he found a purchaser for some land within a month. The plaintiff found the 
purchaser within the time, and sued for his commission. Before the purchaser 
was found, the defendant had revoked his authority. Held,a good defence. —~ 
Brown v. Pforr, 38 Cal. 550. 

See Fraups, Statute or, 2; Principat anp AGENT. 


Restriction. 


A lot of land was conveyed, subject to the restriction that no building but a 
dwelling-house should be erected thereon, and that such building when erected 
should not be used for any offensive trade or calling. The grantee built a dwell- 
ing-house, and used the lower story as a grocery. Held, that it was a violation 
of the restriction. — Dorr v. Harrahan, 101 Mass. 531. 


Burven or Proor.— See Bris anp Notes, 5; NeGuiGence, 4, 6; Witt, 3. 


Cana. — See NEGLIGENCE, 3. 
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CaRrRIER. 


1. The N. Y. C. R.R. received goods directed to a point on the M. S. R.R., 
under a special agreement limiting its liability to its own route. ‘They were car. 
ried to its terminus and there delivered to the defendant, whose line connected 
with the M. S. R.R. at D., where it was in the habit of delivering freight to the 
latter fur points on its line under an agreement by which the latter collected the 
entire charges, and paid its portion to the defendant. The goods were received 
by the defendant without limiting its general liability, and were lost after they 
had been delivered to the M.S. R.R. Held, that the defendant was liable for 
the loss. — Root v. Great Western Railway Co., 2 Lansing, 199. 

2. The defendants are an express company, engaged in transmitting goods from 
place to place, having at different points local agents, whose business it is to re- 
ceive and deliver goods transmitted, and to take them for transmission ; having no 
vehicles except what are kept at their local agencies, and used in carrying goods 
to and from their office to and from customers, but transmitting goods by steam- 
boats, railroads, &c., sending a messenger in charge of them, and receiving the 
charges for transportation, Plaintiff's agent delivered to them goods, taking a 
receipt, in which it was set forth as expressly agreed that the defendants were to 
be held liable for loss as forwarders only, and not for perils of navigation and 
transportation, among other things. The goods were placed by the defendants 
on a steamboat in charge of a messenger, and the boat, through the negligence 
of those in charge, ran on a snag, whereby the goods were injured. Jedd, that 
the defendants were common carriers, not forwarders, and were liable for the loss, 
notwithstanding the terms of the receipt, as it was the result of negligence. — 
Christenson v. American Express Co., 15 Minn, 270. 

3. The defendants received goods from another carrier whose line connected 
with theirs, which were delivered to the latter for transportation to M., a point 
beyond W., the terminus of the defendants’ road. There being another line 
to M., connecting with the defendants’, they, in order to bring more business to 
their road, had agreed with P., another carrier, that, if he would undertake to 
carry goods from W. to M., they would give him all freight received by them for 
M.; and it was their custom to store all such freight in their depot at W. till 
enough accumulated for a load, when P. would send a wagon and take it. The 
plaintiff’s goods were so stored, no notice being given to the consignee, and 
remained there till they were destroyed by fire, there not being enough for a load 
before. Held, that the defendants were liable as common carriers, since the 
goods were stored for their convenience, not that of the consignee. — Lawrence 
v. Winona & St. Peter R.R. Co., 15 Minn. 390. 


4, Suit against a railway to recover for injuries received by an accident. The 


court instructed the jury that ‘‘ the defendants must use such degree of care as is 
practicable, short of incurring an expense which would render it impossible to 
continue the business.” Held, error, as making the pecuniary ability of the 
defendants the measure of the care required of them. 2. That it was competent 
for the jury, if they found that the accident was caused by the defendants’ gross 
negligence, to award exemplary damages. — Taylor v. Railway, 48 N. H. 304. 

5. Three corporations, the W. & N. R.R., the N. & W. R.R., and the N. & 
N. Y. Transportation Co., whose lines formed a continuous chain of communica- 
tion from Nashua, N. H., to New York, were engaged as common carriers in 
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the transportation of goods between those places, under an agreement by which 
they divided the freights received for such transportation, A box marked for 
New York was received by the W. & N. R.R. at Nashua, to be forwarded in 
the usual course of transportation to New York, and the freight for the whole 
distance was paid to them at the time. It was lost on the line of the Transporta- 
tion Company. J/eld, that the W. & N. R.R. were liable for its value. — Lock 
Company v. Ruilroal, 48 N. H. 339. 

6. The plaintiff having certain wool which he had contracted to sell told the 
defendant’s agent that he wished to send it immediately to B., and that it was 
sold if he could do so. The agent told him that it should go without fail. The 
plaintiff accordingly delivered it, but the defendant neglected to forward it for 
some time, during which it depreciated in value ; and by reason of this delay the 
plaintiff lost the chance to make the sale which he had contracted for. Held, 
that he could recover damages for the depreciation in its market value, and also 
for the loss of his chance to sell. — Deming v. Railroad, 48 N. H. 455. 

7. The plaintiff made a contract with the defendant for the transportation of 
stock at a certain rate, by which it was agreed that persons riding free in charge 
of the stock should do so at their own risk. At the same time, without additional 
consideration, the defendant gave him a “ drover’s pass,” entitling him to go 
with the stock, and return by a passenger train. On the pass was a printed stipu- 
lation, setting forth that the holder of this free ticket ‘‘ assumed all risk of acci- 
dent, and agreed not, to hold the company liable under any circumstances for the 
negligence of its servants or as a common carrier.” The plaintiff received the 
pass with knowledge of this stipulation, accompanied the stock, and was injured 
on his return through the negligence of the defendant's servants. /e/d, that he 
was not a gratuitous passenger, and that this stipulation was no defence to an 
action for the injury. — The Cleveland, Painesville, and Ashtabula R.R. Co. v. 
Curran, 19 Ohio St. 1. 

8. The defendant, a railroad company, whose road extended from Cincinnati to 
Dayton, was engaged in shipping goods from Cincinnati to New York under 
an arrangement with other companies whose roads completed the connection, by 
which the receiving company fixed the rate of freight for the whole distance, and 
the delivering company collected it, dividing it afterwards with the others. The 
defendant received goods at Cincinnati for New York, and gave a bill of lading 
for them, agreeing to transport them to its terminus and there deliver them to the 
connecting line ; it being further agreed that, in case of loss during the transpor- 
tation, the company in whose custody the goods should be at the time should 
alone be held answerable. Held, that the defendant contracted only to carry 
the goods to Dayton, and was not liable for any loss occurring after they had 
passed that point. —C. I. & D. and D. & M. Co. v. Pontius, 19 Ohio 
St. 221. 


9. Steam-tugs and tow-boats are not common carriers as regards the vessels 
they have in tow and their cargoes. — Brown v. Clegg, 63 Penn, St. 51. 


— See Bonn. 
-CHALLENGE. — See ConstituTIONAL Law, Stare, 8. 
Cuaracrer.— See Law. 
Cuarity. — See W111, 5. 
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Circurry or Action. —See Bitts anp Nores, 11. 

Crry anp Town.—See MunicipaL, Corporation. 
CoLLaTERAL Securiry.— See Bitts anp Nores, 2. 
Commerce. — See ConstirutTionaL Law, 2. 

Common Carrier. — See Carrier. 

Conpition. — See CovENANT, 1; Insurance, 1, 2, 3,5; Wu11, 4. 


CONFEDERACY. 


1. A Confederate soldier who seized goods in Kentucky during the rebellion, 
for the use of the Confederate army, cannot justify on the ground that it was an 
exercise of belligerent rights in enemy’s territory, since that state was claimed as 
one of the Confederacy and recognized in their government. — Dills v. Hatcher, 
6 Bush. 606. 

2. B. sued C. in trespass for carrying away two bales of cotton. C. had pur- 
chased them at a regular tax sale made by a collector for taxes due to the 
Confederate government from B. Both parties were residents of the Confed- 
erate States, and adhered to their cause during the war. Held, that B. could not 
recover. — Cassell v. Backrack, 42 Miss. 56. 

3. The plaintiff in payment of a tax levied on his cotton by the State in 1866, 
tendered to the sheriff, a ‘* cotton note” issued by the State under an act of the 
rebel legislature in 1861, and by its terms receivable in payment of all taxes, 
The sheriff refused to accept it, and the plaintiff sought an injunction to com- 
pel him. Held, that the rebel State government was neither a de jure nor a 
de facto government, and that its acts did not bind the rightful government 
which succeeded it; that the notes, being issued in aid of the rebellion, were 
void, and that the defendant’s refusal was right. — Thomas v. Taylor, 42 Miss. 
651. 

4. A. gave ten bales of cotton to aid in equipping two companies for the Con- 
federate service, and B. bought them from the agents of the companies, with 
knowledge of the purpose for which they had been given. A. gave him a receipt 
for the purchase-money, agreeing to deliver the cotton at M. He failed to deliver 
all, and for the breach of contract action was brought. Held, that the contract 
sued on was distinct from and unaffected by the original transaction between the 
defendant and the companies, and being itself legal, the plaintiff could recover. 
— Holt v. Barton, 42 Miss. 711. 

See Emancipation ; War. 


CONFEDERATE Money. 


Confederate money is a good consideration, and contracts founded on it, 


whether executed or executory, will be enforced. — Frazer v. Robinson, 42 Miss. 
121; Beauchamp v. Comfort, Ibid. 94. Such a contract made in Louisiana will 
not be enforced in Mississippi, since the courts of the former State have pro- 
nounced them illegal and void. (SHacketrorp, C. J., dissenting.) — Ivey v. 
Lalland, Ibid. 444. 


Conruict OF FeEpERAL AND State AuTHorRITY. 


1. The plaintiffs, citizens of New York, filed a bill in a State Court of Georgia 
against the administratrix of C., a citizen of the latter State, and their debtor. 
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asking that his estate be sold to satisfy their claims. The administratrix in her 
answer set up certain matters, and the plaintiffs were enjoined from enforcing 
their claims till these were disposed of. While the injunction was in force, the 
plaintiffs’ attorneys filed a bill in the United States Court to foreclose a mortgage 
on the estate given to secure these claims, and were ordered by the state court 
to dismiss these proceedings, or be considered in contempt. Held, that the state 
court had the right to punish them for proceeding in the United States Court in 
violation of the injunction, but no right to order a dismissal of the proceedings. 
— Hines v. Rawson, 40 Ga. 356. 

2. The National Banking Act having made an embezzlement of its funds by an 
officer of a national bank indictable in the Federal courts, an accessory to such 
an embezzlement cannot be indicted under a state statute in a state court, even 
though he is not indictable in the Federal Courts. — Commonwealth v. Felton, 
101 Mass. 204. 

See ApMiraLty ; ConsTITUTIONAL Law, 1, 10; Stamp, 2, 3, 4. 


Conruict or Laws. — See ConreperaTe Money ; Law, 6; 
Divorce; SERVICE. 


CoNSIDERATION. — See B1tts anp Nores, 4; Carrier, 7; CONFEDERACY, 4; 
ConFEDERATE Money; Fravups, STaTuTE OF, 3; NOVATION. 


Conspiracy. 
An indictment for conspiracy charged that A. and B., intending to cheat and 


defraud C., unlawfully conspired to obtain certain money from him by false pre- 
tences, and that in pursuance of said conspiracy they made certain false pretences 
which were fully set forth. Held, insufficient, on the ground that, the conspiracy 
being the gist of the offence, it was necessary to set forth the means proposed to 
effect the intended purpose ; and that this defect was not helped by an averment 
of acts done in pursuance of the conspiracy. — Commonwealth v. Wallace, 16 
Gray, 221. 


ConsTITUTIONAL Law. 


1. The usury laws of the State of New York do not apply to loans made by 
national banks organized under the act of June 3, 1864.— First National Bank 
of Whitehall v. Lamb, 57 Barb. 429. 

2. A Kentucky statute prohibits the sale by sample in Louisville of goods 
belonging to a non-resident having no place of business there, without a license. 
Held, constitutional. — Commonwealth v. Smith, 6 Bush, 303; Mork v. Common- 
wealth, Ibid. 397. 

3. If, when a judgment is rendered, judicial sales are absolute, and before a sale 
is made under it, a law is passed allowing time for redemption, such law does 
not impair the obligation of the judgment, and is constitutional. — Moore v. Mar- 
tin, 38 Cal. 428. 

4. An act ‘to prohibit noisy amusements, and to prevent immorality,” made it 
unlawful for any person to play on a musical instrument in any drinking saloon 
after midnight, and for any woman to be in such a place after that time. Held, 
constitutional, as not depriving such persons of any inalienable right, and not 
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violating the fourteenth amendment to the Constitution of the United States, — 
Ex parte Smith and Keating, 38 Cal. 702. 

5, A, sued B. in the courts of Georgia, and obtained a judgment which B, satis- 
fied. While the first suit was pending A. brought another in Néw York for the same 
cause of action, and after the first judgment was satisfied, induced B. to believe 
that the suit in New York would be abandoned, whereby he omitted to make any 
defence, and A. likewise obtained judgment there. //e/d, that the court of 
Georgia would restrain A. by injunction — he being a citizen of that state —from 
enforcing his judgment in New York. — Engel v. Scheussman, 40 Ga. 206. 

6. The defendants, one a citizen of Maine, the other a British subject, were 
indicted in Massachusetts for manslaughter of a man, who died in the latter state 
from injuries inflicted by them upon him in a British merchant ship on the high 
seas, under a statute authorizing the punishment of the offender in such cases 
in the county where the death happens. Held, that the statute was constitutional, 
and that the defendants could properly be convicted under it. — Commonwealth 
v. Macloon, 101 Mass. 1. . 

7. The United States Statute of 1864, ce. 173, § 97, which empowers persons, 
who before its enactment had made contracts without other provision therein for 
the payment of duties subsequently imposed by law on articles to be delivered 
under them, to recover from the purchaser a sum equivalent to the duties so 
imposed, if the same had not previously been paid by him, is constitutional; and 
an action to recover such a sum may be maintained in a state court. — Ammidown 
v. Freeland, 101 Mass. 303. 

8. ‘* An act concerning the taxing of bank shares,” providing that the shares 
of non-resident stockholders in national banks shall be taxed in the city or town 
where the bank is located; that the rate shall not exceed that at which other 
moneyed capital in the hands of “ citizens of such city or town” is assessed, and 
that the value of such shares shall be excluded from the valuation upon which the 
rate is based, —is not unconstitutional, either as prescribing a rate exceeding that 
allowed by the United States Statutes 1864, c. 106, § 41, and. 1868, c. 7; or as 
denying to the citizens of any state the privileges or immunities of citizens of the 
several states, or as imposing a tax not proportional, within the meaning of the 
State Constitution. — Providence Institution for Savings v. City of Boston, 101 
Mass. 575. 

9. The legislature of Michigan, to encourage the manufacture of salt in that 
state, passed an act in 1859 declaring that all property used in that business 
should be exempt from taxation, and offering a bounty of ten cents on every 
bushel manufactured. In 1861, by another act, the exemption was limited to five 
years, and the amount of bounty to be paid any one manufacturer, to one thou- 
sand dollars. The complainants, relying on the benefits promised in the first act, 
engaged in the business before the passage of the second. Held, that the first 
act was not an offer whose acceptance by the complainants made a contract; that 
the second act was constitutional, and the complainants’ property not exempt 
from taxation after the five years had expired. (Camppext, J. dissenting.) — 
The East Saginaw Manufacturing Co. v. East Saginaw, 19 Mich. 259. 

10. ‘* The National Asylum for disabled volunteer soldiers,” established under 
the act of March 21, 1866, and situated in Ohio, was built on land jurisdiction 
over which had been ceded by the State to the United States, and contained 
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inmates, some of whom were, and some were not resident citizens of Ohio when 
they entered it. At an election in the county where it was situated, certain 
inmates were allowed to vote. eld, that this was a ‘* needful building ” for which 
the general government could acquire land, and that the United States had, there- 
fore, exclusive jurisdiction over it; that its inmates being, therefore, non-residents 
of the state, their votes were illegal. — Sinks v. Reese, 19 Ohio St. 306. 

11. A statute which authorizes a corporation to levy assessments upon its stock- 
holders who have paid the full amount of their subscriptions, and are not by its 
charter or the laws under which it was organized individually liable for its debts, 
is unconstitutional as impairing the obligation of the contract between the corpo- — 
ration and the stockholder. — Ireland vy. Pulestine Turnpike Co., 19 Ohio St. 
369. 

12. Jefferson College was chartered in 1802, and located at C., the legislature 
reserving the right to alter its charter. It created scholarships which were con- 
tracts for tuition in consideration of a prepaid subscription, and many of these 
were purchased by residents of C. In 1865, the legislature passed an act to 
unite it with another college, located at W., imposing on the new corporation all 
the liabilities of both the others; and the trustees of Jefferson College surren- 
dered their charter and accepted the new one with the knowledge of, and without 
objection from, the holders of scholarships. In 1869, an act authorized the 
removal of Jefferson College to W., which was seven miles from C. //eld, that 
these acts did not impair the obligation of the scholarship contracts, although their 
holders when they purchased expected that the contracts would be performed 
at C. — Houston v. Jefferson College, 63 Penn. St. 428. 

See Conreperacy, 3; OF FEDERAL AND StTaTE AuTHority ; Con- 
STITUTIONAL Law, Stare, 1, 2, 9; Divorce; Stamp, 3, 4. 


ConsTITUTIONAL Law, STATE. 


1. At the trial of an indictment the court excluded the evidence on which the 
government relied, and directed the acquittal and discharge of the prisoner, to 
which rulings the prosecuting attorney excepted, under a statute giving him the 
right. Held, that whether the rulings were right or not, the prisoner could not 
again be placed on trial, and that the statute could apply only to errors commit- 
ted in the proceedings before the trial. — People v. Webb, 38 Cal. 467. 

2. The second and seventh sections of the Relief Law, so far as they permit the 
defendant in a judgment to open the same, and set up defences thereto, which 
were in issue before the court rendering the judgment, are unconstitutional ; but 
so far as they allow the opening of a judgment to let in defences arising since its 
date, or equitable defences existing at the date of that act, are constitutional. 
(Warner, J., dissenting.) — White v. Herndon, 49 Ga. 493; see also Bonner v. 
Martin, Ibid. 501. 

3. A statute providing for the removal of a dam by means of which a large 
quantity of land situated in several towns, and belonging to many different 
owners, was overflowed, and for the compensation from the state treasury of 
those whose property was injured thereby, is a constitutional exercise of the power 
to take private property for public use. — Tullot v. Hudson, 16 Gray, 417. 

VOL. v. 44 
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4. An act of the legislature passed in a certain form, but its contents were 
changed by a mistake of the engrossing clerk, and the engrossed act was signed 
by the governor, certified under the great seal, and published as required by the 
state Constitution. In a case arising under it, a copy certified by the clerks of 
both houses of the legislature to be a true copy of the act as it passed was offered 
to contradict the published act. Held, inadmissible. — Mayor, &c., of Annapolis 
v. Harwood, 32 Md. 471. 

5. A statute authorizing a municipal corporation to assess the expense of a 
local improvement upon the property particularly benefited by it, distributing the 
burden according to the benefit which the several parcels of land receive as 
determined by commissioners appointed for the purpose, is constitutional. — Hoyt 
v. East Saginaw, 19 Mich. 39. 

6. A statute authorizing the clerk of a court in certain cases to enter judg- 
ment after default is not unconstitutional, as conferring judicial power on that 
officer. — Skillman v. Greenwood, 15 Minn. 102. 

7. A statute provided that any person whose sheep had been worried by dogs 
might present his claim for damages to the selectmen of the town where the dam- 
age was done, and that they having determined the amount due should pay it, 


and recover the amount so paid from the owner of the dogs, the owner having ° 


no opportunity to be heard before the selectmen on the question of amount, and 
their finding being conclusive as to the extent of his liability. Held, unconstitu- 
tional, as not being within the general scope of legislative authority, and as 
depriving the owner of the right to a trial by jury. — Last Kingston v. Towle, 48 
N. H. 87. 

8. A statute allowing the State on the trial of criminal cases the same number 
of peremptory challenges as the defendant is constitutional. — State v. Wilson, 
48 N. H. 398. 

9. A statute providing that where a person under indictment pleads a misnomer 
in abatement, his name as given in the plea shall be entered on the minutes of 
the court, and that trial and other proceedings on the indictment shall be had 
against him by that name, as if he had been indicted by it, is not in conflict 
with the constitutional provision, — ‘* No person shall be held to answer for a 
capital or otherwise infamous crime, unless on presentment or indictment of a 
grand jury.” — Lasure v. The State, 19 Ohio St. 43. 

10. A statute authorizing the grand jury, where an infant under sixteen years 
is charged with crime before them, and the charge is supported by sufficient evi- 
dence to put the accused upon trial, instead of indicting him, to return that he is 
a suitable person to be committed to the ‘* house of refuge,” a reformatory school, 
and directing the court thereupon to order such commitment, without giving the 


accused the right to defend or be tried by a jury, is constitutional. — Prescott v. © 


The State, 19 Ohio St. 184. 
See ConstirutionaL Law, 2, 4, 8; Novation. 


Construction. —See Bankruptcy, 1, 2; Conriict oF FEDERAL AND STATE 
Avtnority, 2; ConstirutionaL Law; Constitutions Law, State; Cor- 
PORATION, 1, 7; InsuraNcE, 2, 3, 6, 8, 9, 10; Lire Insurance, 1, 3, 4; 
NationaL Bank; Stamp, 2. 
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Contempt or Court. 

The publication of an article in a newspaper printed and circulated in the 
place where a court is sitting, reflecting in severe and opprobrious terms on the 
character of a criminal prosecution then in order for trial, made at a time when it 
would naturally come to the notice of those in attendance on the court as jurors 
or otherwise, is a contempt of court, and is not purged by the defendant's aver- 
ment that he did not intend any thing improper or illegal. — Sturoc’s Case, 48 
N. H. 428. 


Contract. 

After business hours on a certain day, A. and B., two stock-brokers, met, and 
A. agreed to sell B. certain bonds for a given price. The next morning B. called 
upon A. for them, but A. refused to deliver them all, and B., refusing to take less, 
left without tendering the price ; which was tendered a weck afterward by C., B.’s 
partner. Held, that the last tender was too late ; that the contract was complete 
when made, but that A.’s refusal to perform it the next day was not a waiver of 
tender, and B. having failed to make it in season could not recover for A.’s breach 
of the contract. — Mowry v. Kirk, 19 Ohio St. 375. 

See Auctian ; Bitts anv Notes, 3, 8; Broker; Carrier, 1, 2, 3, 5, 6, 7,8; 
ConrEDERACY, 4; CONFEDERATE Money ; ConstTiTUTIONAL Law, 3, 9, 11, 12; 
Evipence, 6; Fraups, Statute or; Contract; Insanity; Insur- 
ANCE, 2, 6, 8, 9, 10, 11; Limmrations, StaTuTE oF, 2; Lorp’s Day; NEG- 
LIGENCE, 7; Novation; PiLeapinc; PrincrpaL aND AGENT; 
REstRAINT OF TrapDE; Ten Hour Law; War. 


ContrisuTtory NEGLIGENCE. —See NEGLIGENCE, 1, 2, 3, 6. 
Conversion. — See Tenancy 1x Common. 
Corrricut. —See 1. 


CorPORATION. 


1. A college was incorporated by an act giving its trustees power to hold real 
and personal property, and ‘‘ to sell, mortgage, lease, and otherwise use and dis- 
pose of” the same as they should ‘‘ deem most conducive to the prosperity of the 
college.” ‘The college received various donations and acquired real estate, but 
the trustees finding themselves unable to create a university such as the State 
needed, for the purpose of inducing the State to create it, offered to give a tract 
of land for the site of the State Agricultural College, and, if the State would estab- 
lish a university, to disincorporate and give it all their assets after paying their 
debts. The university was established. Held, that the college had the right to 
carry out its offer. — The People v. The President and Trustees of the College of 
California, 38 Cal. 166. 

2. Where the creditor of a corporation, by an instrument under seal, releases a 
stockholder from personal liability for the debt, he thereby releases also the cor- 
poration and the other stockholders, (Ruoprs AND Crockett, JJ., dissenting.) 
— Prince v. Lynch, 38 Cal. 528. 

3. A corporation was chartered ‘ for the purpose of laying, building, and mak- 
ing a railroad communication” from Savannah to the interior of Georgia, with 
power to purchase and hold real and personal estate necessary to build and main- 
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tain the road. Held, that it had no power to purchase stock in any other railroad 
company ; and that such purchase should be enjoined at the suit of a stockholder 
in either company before it was consummated. (Warner, J., dissenting.) — 
Central Railroad Co. y. Collins, 40 Ga. 582. 

4. One manufacturing corporation may take shares of another in payment of a 
debt. — Howe vy. Boston Carpet Co., 16 Gray, 493. 

5. The note of a manufacturing corporation, though made as an accommoda- 
tion note, ean be enforced against the corporation by a holder who took it without 
knowledge of this fact for value before maturity. — Monument National Bank y, 
Globe Works, 101 Mass. 57. 

6. The eapital stock of a corporation was divided into two thousand shares 
and issued to stockholders, some of whom afterward transferred four hundred 
shares to A. in trust ‘‘ for the benefit of the corporation.” At a meeting of stock- 
holders, A. voted on these shares, and by his votes certain officers were elected. 
The persons representing a majority of the shares exclusive of this four hundred, 
afterwards elected others, who, in the name of the corporation, petitioned for a 
mandamus declaring them duly elected, and requiring the first elected officers to 
transfer to them the corporation’s books and papers. Held, that A. had no right 
to vote on the shares, and that the mandamus should issue. — American Railway 
Frog Co. v. Haven, 101 Mass. 398. 

7. A railroad company empowered by its charter to take the land of private 
owners for its road, by once locating its road does not exhaust its power, but 
may relocate it, and take private property for this purpose. — Miss. and Tenn. 
R.R, Co. v. Devaney, 42 Miss. 555. 

8. Exemplary damages may be recovered in a suit against a corporation for 


the acts of its servants or agents done within the scope of their employment, in 
all cases where such damages could be recovered from natural persons, if guilty 
of like acts. (Wetcn and Day, JJ., dissenting.) — Atlantic and Great West- 
ern R.R. Co. y. Dunn, 19 Ohio St. 162. 

See ConstiruTionaL Law, 11, 12; Equiry, 2; Evinence, 1, 9; Inpicr- 
MENT; InsuRANCE, 6; MastTer anp Servant; NEGLIGENCE, 4; SERVICE; 
Wit, 5. 


CovENANT. 


1. By a contract for the sale of land the vendee agreed to pay the purchase- 
money in instalments, and the vendor executed a bond conditioned to make title 
upon the payment of the last instalment. Held, that the covenants were inde- 
pendent, and the vendee having failed to make the last payment, the vendor 
might maintain a bill to enforce it without first tendering a deed. — Bowen v. 
Bailey, 42 Miss. 405. 

2. A deed poll of land duly recorded contained a stipulation that the grantee, 
her heirs and assigns, should maintain a fence around it. The grantee’s heirs con- 
veyed it to the defendant, who in turn conveyed to the plaintiff, no reference being 
made in either deed to this stipulation. Held, this stipulation ran with the land 
and bound the plaintiff, and was a breach of a covenant against incumbrances in 
the defendant’s deed to him. — Burbank v. Pillsbury, 48 N. H. 475. 

See Restraint or Trave. 


XUM 


XUM 
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CriminaL Law. 

In a criminal case it is error to instruct the jury that evidence of the prisoner's 
good character is entitled to less weight where he is charged with a grave or atro- 
cious crime, than where the offence is of a lower grade.— Harrington vy. The 
State, 19 Ohio St. 264. 

See Conriicr or FepEeRAL aND State AvutTuHority, 2; Conspiracy ; Con- 
sTiTUTIONAL Law, 6; ConstiruTionaL Law, Stare, 1, 8, 9, 10; DruNnkEN- 
ness; Evipencre, 7; Fatse Prerences; Homicipe; INpIcrMENt. 

Cross-EXaMINATION. — See Evipence, 10, 11; Witness. 
DamaGes. —See Action; Carrier, 4, 6; Corporation, 8; LypEMNITY. 
DeEcLaRATION. — See Evipence, 5. 

Drrep. —See Covenant, 2; Evmence, 9. 
Derautt. —See ConstirutTionaL Law, Srare, 6. 


DELIVERY. 

A., the owner of a railroad car running on a railroad which by statute was 
made a public highway, left it standing on a side track in charge of W., an agent 
of the company; and afterward sold it to B., who notified W. of the sale, and 
made him his agent to hold the possession. Meanwhile the car remained on the 
side track, and continued there for six months after the sale in W.’s charge sub- 
ject to B.’s order, when it was attached by A.’s creditors. Held, that there was 
no change of possession which would protect B. against this attachment. 
(Tuomrson, C. J., and Suarswoop, J., dissenting.) — Trunick v. Smith, 63 
Penn. St. 18. 

See Fraups, Statute or, 1, 5. 


Demanp.— See Bitts anp Nores, 4. 
Deposition. — See Evipence, 2. 


Divorce. 

A husband deserted his wife in Ohio, where both parties, up to the time of the 
desertion, were domiciled, and where she had always remained. To a petition 
by her for divorce and alimony, he set up a decree of divorce obtained in Indi- 
ana, after proceedings in compliance with the statute of that state, of which she 
had no actual notice. Held, that her domicile remained unaffected by his deser- 
tion, and that the decree was no defence to her petition for alimony.— Cor vy. 
Cox, 19 Ohio St. 502. q 

See Eviwence, 8; Huspanp anp Wire, 1. 


Domestic Retations. —See Huspanp anp Wire, 2. 
Dower. —See Huspanp Wirr, 3. 
Drart.—See Bitts anp Nores, 11. 


DRUNKENNESS. 

Information for assault with intent to kill. Defence, that the defendant was 
drunk. Held, that the intent must be proved as well as the act; and that if the 
defendant, when the assault was committed, was so drunk that he was incapable 
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of entertaining the intent, he could not be convicted of the aggravation. — Rob-' 
erts v. The People, 19 Mich. 402. 


Duress. 


Plaintiff, the owner of certain land, presented his deed to be recorded, but the 
register refused to receive it unless the auditor of the county would certify that 
all taxes on the land had been paid. The taxes for a previous year had not been 
paid, but the land had been sold therefor. The auditor, however, refused to give 
his certificate unless those taxes were paid; and the plaintiff, in order to get a 
receipt for them from the county treasurer, which the latter refused to give other- 
wise, paid them to him, notifying him at the same time by a written protest, that 
he did so only to get his deeds recorded, and should bring suit against him to 
recover the money so paid, which he did. Held, that although the auditor 
and register had no right to require what they did, that there was no compulsion 
on the part of the treasurer, and the payment therefore being voluntary, the 
plaintiff could not recover. — Smith v. Schroeder, 15 Minn. 35. 


EMANCIPATION. 

Action on a contract for the hire of slaves during the year 1863, dated Janu- 
ary 21st in that year. The defendant claimed that as the slaves were emanci- 
pated on the Ist of January, the plaintiff could not recover. Held, that the 
president’s proclamation was only operative within the lines of the United States 


army, and that the plaintiff could recover. — Vicksburg §& Meridian R.R. Co. v. 
Green, 12 Miss. 436. 


EMBEZZLEMENT. — See Conruict OF FEDERAL AND STaTE AUTHORITY, 2. 
Eminent Domarn. — See ConstitutionaL Law, State, 3; CorroraTion, 7; 
Limitations, STATUTE OF, 4. 

Enuist. — See Bounty. 


Equity. 

1. The representation of a dramatic work which the proprietor has no copy- 
right of, and has previously caused to be represented for money, is no violation 
of any right of property though made without license from the proprietor, and 
cannot be restrained by injunction. — Keene v. Kimball, 16 Gray, 545. 

2. Equity will entertain an action brought by the receiver of an insolvent cor- 
poration against its stockholders and creditors to recover from the former any 
amounts for which they are respectively liable as stockholders to creditors; and 
to restraiff the latter from prosecuting any suits against the stockholders for the 
corporation's debts. — Calkins v. Atkinson, 2 Lansing, 12. 


See Fraups, Stature or, 4; Huspanp anp WIFE, 1; Partnersuip, 1; 
Wut, 5. 


EvIvENceE. 


1. A judgment against a corporation, unless impeached for fraud, is conclusive 
evidence of the corporation's indebtedness in a subsequent action against a stock- 
holder to charge him individually. — Conklin v. Furman, 57 Barb. 484; Miller v. 
White, Ibid. 504. 
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2. The defendant having taken a deposition, declined to read it as evidence, 
whereupon the court refused the plaintiff permission to do so. Held, error, 
though the witness, whose deposition was excluded, would have been incompetent . 
if first introduced by the plaintiff. — Weil v. Silverstone, 6 Bush, 698. 

3. Upon the issue, whether a signature is genuine, magnified photographic 
copies of it, and of genuine signatures of the same person, are admissible in evi- 
dence, with competent preliminary proof that the copies are accurate, except as 
to size and color ; and the photographer who made them may testify as an expert, 
even if his opinion is based in part on such copies, if in connection with his busi- 
ness he is used to examine handwriting with a view to detect forgery. — Marcy 
v. Barnes, 16 Gray, 161. 

4. A paper stating the repairs made on a vessel, and her condition when they 
were made, signed, but not written by a ship-builder’s foreman, who testified that 
he did not recollect the facts or signing the paper, but that from seeing his 
signature he had no doubt that the facts were correctly stated, held, not com- 
petent evidence of those facts. — Parsons v. Manufacturers’ Insurance Co., 16 
Gray. 463. 

5. In an action by a corporation to recover a subscription to its capital 
stock, it was necessary to prove that the defendant had paid one dollar on each 
share of his stock when he subscribed. The plaintiff offered to prove the declara- 
tion of a person then deceased, who was one of the commissioners authorized 
to receive subscriptions, and who did receive the defendant's subscription for five 
shares, that the defendant had paid him the sum of five dollars on account of his 
subscription at the time of making it. The declaration was made shortly after the 
date of the subscription, as the deceased was handing the five dollars to the treas- 
urer of the company, who testified to it. Held, that the evidence was inadmissi- 
ble, as the declaration was neither against the pecuniary interest of the deceased, 
nor made in the ordinary course of duty. (Barron, C. J., and Rosrnson, J., 
dissenting.) — West Maryland R.R. Co. v. Manro, 32 Ma. 280. 

6. P. having agreed to sell O. certain premises, in pursuance of his agreement 
gave O. the following paper signed by himself: ‘I, this day, have agreed to take 
$5000 for my right and interest for Guilford Mills, which is now bound by a judg- 
ment held by Mr. O., and under execution for the same. . . .” Held, that parol 
testimony was admissible to show the manner or terms of payment; whether O. 
was to pay $5000 in money, or it was to be credited on the judgment. — Paul v. 
Owings, 32 Md. 402. 

7. On the trial of an indictment for manslaughter, the record of the defendant's 
previous conviction for the assault which caused the death is conclusive evidence 
that the assault was unjustifiable. — Commonwealth vy. Evans, 101 Mass. 25. 

8. Libel for divorce on the ground of adultery with A. Held, that evidence of 
adulterous association and acts of adultery by the libellee with A. in another 
state, and after the date of the libel, was competent for the purpose of showing 
the character of the relations between them at the time when the adultery was 
alleged in the libel to have been committed. — Thayer v. Thayer, 101 Mass. 111. 

9. When a copy from the registry of a deed purporting to be the deed of a 
corporation executed under its authority by its president is offered in evidence, 
it is not necessary to prove that the president had authority to execute it before 
it is admitted. — Chamberlain v. Bradley, 101 Mass. 188. 


XUM 
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10. A party to a suit who offers himself as a witness cannot refuse to answer 
questions as to conversations with his counsel, on the ground that they are priy- 
ileged communications. — Inhabitants of Woburn vy. Henshaw, 101 Mass. 193, 

11. A witness may be asked on cross-examination whether he has not been 
indicted and convicted of a criminal offence. (Graves, J., dissenting.) — 
Clemens v. Conrad, 19 Mich. 170. 

12. The plaintiff read to the jury from the defendant's memorandum-book a 
passage supposed to be inconsistent with the defendant's testimony. Held, that 
this did not entitle the defendant to read the entire memorandum, but only so 
much as bore upon or tended to explain what had been read by the plaintiff. — 
Wentworth v. McDuffie, 48 N. H. 402. 

13. Evidence that a telegram was sent from N, to M. addressed to A., and that 
a telegram was received very soon purporting to come from A., and to be sent 
from M., is not competent to show that A. was at the time in M. — Howley y, 
Whipple, 48 N. H. 487. 

See Brits anp Nores, 3, 8, 9; Constirurionat Law, Srare, 4; 
Law; Fravups, Starute or, 2; [nsurance, 2; Limirations, Statute or, 1; 
2; Stamp, 1, 2,4; Wut, 2, 3; Wrrnzss. 


EXECUTION. 

The plaintiff claimed title founded upon a sale on execution to which neither 
he nor the defendant’s lessor was a party. He produced a judgment, execution, 
and sheriff's deed. The defendant objected to the evidence, because the execu- 
tion called for $695 more than the face of the judgment; the objection was sus- 
tained, and the plaintiff nonsuited. Held, error, since such a difference only 
made the execution voidable, and the sale was none the less valid. — Hunt v. 
Loucks, 38 Cal. 372. 

See Bankruptcy, 2; Parrnersnip, 3; WILL, 2. 


Exemptary DamaGes.—See Carrier, 4; CorPoraTIoN, 8. 
Exemption. — See ConstituTionat Law, 9. 
Expert. — See EvipEnce, 3. 

Express Company. — See Carrier, 2. 


Fase PRETENCES. 

An indictment for obtaining property by false pretences charged that the 
defendant with intent to defraud A. * did falsely pretend and represent to A. for 
the purpose of inducing him to part with” certain property ‘that, &c.,” ‘ by 
which false pretences he did unlawfully obtain from the said A.” the said 
property. Held, that it sufficiently averred that A. believed the false pretences, 
and was induced to part with his property by them. (State v. Philbrick, 31 Me. 
401, and Commonwealth v. Strain, 10 Mete. 521, doubted.) — Clark v. The Peo- 
ple, 2 Lansing, 329. 

See Consprracy. 


FiowaGe. — See ConstitutTionaL Law, Srare, 3. 
Foreign ATTACHMENT. —See Trustee Process. 
Foreign Corroration. — See Service. 
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Foreign JupGMent. —See ConstirutTionaL Law, 5; Divorce. 


Forremrure. — See Lire Insurance, 2, 4. 


Forcery.— See Bitits anp Nores, 11; Evivence, 3. 


Fraup. — See anp Notes, 7; Detivery; Partnersuip, 1; 
AND AGENT. 


Fraups, STATUTE OF. 


1. A. agreed to sell B. certain land for $5000, and at the interview in which 
the bargain was concluded, b, paid $4000, and promised to pay the rest in a few 
days; whereupon A. gave a deed of the premises to C. to be delivered to B. 
when he should pay the $1000. B. failed to pay this, and A. sued to recover it. 
Held, that the deed so delivered as an escrow was a sufficient memorandum in 
writing to satisfy the Statute of Frauds. — Cagger v. Lansing, 57 Barb. 421. 

2. A broker at the request of the plaintiff communicated from him an offer for 
the purchase of copper to the defendant, which the latter accepted. The broker then 
made on a page in his book, headed Boston, December, 1856, the entry : ‘* 9th, W. 
W. Goddard to T. B. Coddington & Co., 200,000 Ibs. Chili pig copper, 244 a 
9 mos. from delivery, f. 0. b., packet here for N. Y., seller paying freight, and buyer 
paying insurance to N. Y. To be 96 per cent pure copper, and paper satisfactory 
to seller.” In a suit by the vendee to enforce the contract, held, that this was a suffi- 
cient memorandum in writing to take the case out of the Statute of Frauds, though 
signed by noone. eld further, that parol evidence offered by the vendor was 
admissible to prove that the sale was made on conditions not contained in the 
memorandum, the effect of such evidence being not to vary a written contract, 
but to show that it was never made, because the broker had no authority to make 
it. — Coddington v. Goddard, 16 Gray, 436. 

3. The plaintiff having a lien on A.’s land to secure a debt due to him from A. 
prior to a mortgage held by the defendant thereon, at the latter's request, and in 
consideration of his verbal agreement to pay A.’s debt, waived his lien, and paid 
the costs of an execution levy on the land, which was thereupon withdrawn. Ina 
suit against the defendant on this agreement, held, that it was not a promise to pay 
the debt of anotl.er within the Statute of Frauds. — Hodgins v. Heaney, 15 
Minn, 185. 

4, Bill for specific performance of a contract for the sale of a house and land. 
Defence, the Statute of Frauds. The plaintiff relied on certain receipts signed 
by the defendant, acknowledging the receipt of certain sums in part payment for 
a house and lot without designating the same or referring to any thing by which 
they could be ascertained. J/eld, that they were insuflicient to take the case out 
of the statute. — McGuire v. Stevens, 42 Miss. 724. 

5. On the Ist of January, A. made a parol contract with B. to sell him all the 
wood on a certain lot at five dollars a cord, and to deliver as much as he could 
that winter, the balance the next winter and year; the quantity delivered each 
winter to be paid for at the close of the winter's delivery on demand. A. deliv- 
ered a part during the first winter, which B. accepted. The rest was delivered 
the next winter and spring, and B. refused to accept it. J/eld, that the contract 
was entire ; that the delivery and acceptance of the first part took the case out of 
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the Statute of Frauds, and that it was not a contract not to be performed in one 
year within the meaning of the statute. — Gault v. Brown, 48 N. H. 183. 

6. Assumpsit for the breach of a parol contract by which the defendant had 
agreed at the beginning of a year to raise three acres of potatoes during the 
year, and deliver them to the plaintiff at a certain price per bushel. Defence, 
the Statute of Frauds. Held, that the case was not within the statute, if it was 
essentially a contract for the defendant’s work, labor, and materials, in raising 
the potatoes ; otherwise, if it was merely a sale of potatoes which the defendant 
might raise or buy, and that a jury must determine which it was. — Pitkin vy, 
Noyes, 48 N. H. 294. 

See Insurance, 6. 


FRAUDULENT ConvEYANCcE. —See ATTACHMENT. 
Freicut. — See INsurRANCE, 7. 
GaRNISHEE, — See TRUSTEE Process. 
Hearsay. — See Evipence, 5. 


Hicuway. 
Tn an action against a town to recover for injuries received while travelling on 
a highway, the declaration alleged that the highway was obstructed by a pig-sty 
projecting into it and occupied by divers pigs, and that the plaintiff met with an 
accident through her horses taking fright at their noise and movements. Held, 
good on demurrer. — Bartlett v. Hookset, 48 N. H. 18. 
See NeGuicEnce, 5. 


Homicipe. 


Under a statute defining murder in the first degree as murder committed ‘with 
deliberately premeditated malice aforethought,” ‘* with extreme atrocity and cru- 
elty,” or ‘‘ in the commission of or attempt to commit any crime punishable with 
imprisonment for life,” an indictment alleging murder in the same form as at 
common law will support a verdict guilty of murder in the first degree. 2. The 
indictment contained three good counts, each count charging the same offence 
in different ways. The defendant asked for a separate verdict on each. Held, 
that the jury were properly instructed that if they found the prisoner guilty, as 
set forth on either count, they might return a general verdict of guilty. — Com- 
monwealth v. Desmarteau, 16 Gray, 1. 

See ConstituTionaL Law, 6; EvipENcE, 7. 


HuspaNnp AND WIFE. - 

1. Action for permanent alimony, by a wife against her husband, who had 
driven her from his house, coupled with no application for divorce. Held, that it 
was within the general powers of a court of equity to grant alimony in a proper 
case, without such application. (SpraGuE and Sanperson, JJ., dissenting.) 
— Galland vy. Galland, 38 Cal. 265. 

2. A husband who receives into his family the children of his wife by a former 
marriage stands to them in loco parentis, and, in the absence of express contract 
or of circumstances showing a different arrangement, has a right to their services, 
and is liable for their support and education. — Mulhern vy. McDavitt, 16 Gray, 
404, 
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§. A. bought an estate subject to a mortgage, and was subsequently adjudged 
a bankrupt. The mortgagee after this foreclosed by selling the estate under a 
power in the mortgage, and A.’s wife claimed a share in the surplus proceeds 
against his assignees. eld, that she was not entitled to any share. — Newhall 
y. Lynn Five Cent Savings Bank, 101 Mass. 428. 
See Divorce. 
Icz.— See NEGLIGENCE, 5. 


Contract. 


An agreement to make a ‘‘ corner” in stock is illegal, and the parties thereto 
are not partners; and one of them, who has authorized another to use a fund in 
his hands belonging to the former in carrying out such agreement, cannot recover 
any portion thereof actually expended for that purpose, but can recover in an 
action for money had and received any balance not so expended. — Sampson v. 
Shaw, 101 Mass. 145. 

See ConrEepERaCcy, 4; Lorp’s Day. 


INDEMNITY. 


The plaintiff delivered to the defendant certain goods subject to a lien for freight 
in favor of the person from whom the plaintiff had received them without col- 
lecting the freight, on receiving from the defendant a bond ‘to indemnify him 
against any liability” which he might incur by so doing. Judgment for the 
amount of this freight having been recovered against the plaintiff, he sued on the 
bond. Held, that as it did not appear that he had paid the judgment or suffered 
any damage by it, he could not recover. — Weller v. Eames, 15 Minn. 461. 


INDICTMENT. 


In an indictment for arson, the building was alleged to have been the property 
of ‘“‘ The Phenix Mills Company,” a corporation. It proved that the corpora- 
tion’s name in its organization certificate was, ‘‘The Phenix Mills of Seneca 
Falls.” The government having proved that the name in the indictment was that 
by which the corporation was usually known, held, no variance. — McGarry v. 
The People, 2 Lansing, 227. 

See Consprracy; ConstiruTionaL Law, Strate, 9; Fatse PreTeNces; 
Homicie. 


Inporser. — See Bits anp Notes, 4, 6, 12. 


Injunction. — See Conruict oF FepERAL State AvuTuority, 1; Con- 
STITUTIONAL Law, 5; Corporation, 3; Equity, 1; 


Insanity. 

A. having a life estate in a farm, and owning certain property thereon, leased 
her estate in the former, and conveyed the latter to B. by a written contract, in 
consideration that B. supported her during her life. B. entered under the con- 
tract, and fulfilled his agreement. A.’s executor, after her death, sought to 
recover the property from B., and for the use of the premises, on the ground 
that A. was insane when the contract was made. Held, that in the absence of 
evidence showing fraud, undue advantage, or imposition on B.'s part, or that he 


688 | SELECTED DIGEST OF STATE REPORTS. 


knew of A.’s insanity, the plaintiff could not rescind the contract. — Young y, 
Stevens, 48 N. H. 133. 


See Lire Insurance, 1. 


InsotveNcy. — See Equiry, 2. 


INSURANCE. 


1. A policy contained a condition that in case of loss the assured should give 
the insurers a particular account thereof within ten days. J/eld, that this condi- 
tion, being for the benefit of the insurers, might be waived by them, and that acts 
and expressions of their general agent distinctly recognizing their liability for the 
loss after the ten days had expired, and the condition had been broken, would 
establish such a waiver. — Owen v. Farmers’ Joint Stock Ins. Co., 57 Barb. 518, 

2. A. was the agent of two insurance companies, and S., having obtained a 
policy on certain goods in one, on the same day applied for additional insurance 
to A., who issued to him a policy in the other, which contained a clause that, 
if there was any other insurance on the property insured, the company should be 
notified, and its consent indorsed on the policy or the insurance otherwise assented 
to in writing, otherwise the policy should be void. A., after issuing the second 
policy, notified the company of the prior insurance, and no objection was made. 
In an action on this policy, held, that the policy itself was the company’s written 
assent, and if not, that the condition had been waived, and the plaintiff could 
recover. — Kenton Insurance Co. v. Shea, 6 Bush, 174. 

3. A policy of insurance on goods stipulated that the company would ‘ not be 
liable for any loss or damage to goods contained in the show-window where the 
loss or damage is caused by the light in the window; nor shall the company be 
liable for loss by theft.” Held, that the company was liable, notwithstanding, for 
a loss sustained by theft, while the insurer was engaged prudently in removing the 
goods insured from a building whose destruction by fire was impending. — Leiber 
v. The Liverpool, §c., Insurance Co., 6 Bush, 639. 

4. Suit on a policy of insurance by one to whom the policy but not the property 
insured had been assigned before the loss. Held, that such an assignment was 
valid without the assent of the insurer. — Bergson vy. Builders’ Insurance Co., 38 
Cal. 541. 

5. Suit on a policy of insurance which contained the clause, ‘if any prior or 
subsequent insurance has been or may hereafter be made upon said property, and 
not consented to by said company in writing, this policy shall be null and void.” 
The insured notified the company’s agent that he should get more insurance, and 
the agent consented to his doing so, but not in writing. Acting upon this con- 
sent, he procured another policy. eld, that by the agent’s consent, the condi- 
tion was waived. — Carrugi v. The Atlantic Fire Insurance Co., 40 Ga. 135. 

6. An insurance company authorized by their charter “in their name and by 
the signature of their president, or by the signature of such other person in such 
form and with such ceremonies of authentication as they may by their rules direct,” 
to make contracts of insurance, appointed an agent authorized ‘‘ to effect fire 
insurance on buildings,” &c., ‘‘ and for this purpose to survey risks, fix the rate 
of premium, and issue policies of insurance, signed by the president, attested by 
the secretary, and countersigned” by himself. This agent made an oral contract 
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of insurance for one year, including its date. Held, a valid contract binding the 
company, and not void within the Statute of Frauds. — Sanborn v. Fireman's 
Insurance Co., 16 Gray, 448. 

7. A vessel loaded with guano, on a voyage from Callao to New York, sprung 
a leak, and put back to C., where it was found that part of the cargo was so much 
damaged by water as to be utterly worthless; that it could not be kept on board 
with safety to the vessel, nor landed, because the authorities would not permit. 
It was therefore thrown overboard. Held, that there was a total loss of freight 
on this part of the cargo. — Parsons v. Manufacturers’ Insurance Co., 16 Gray, 
463. 

8. The plaintiff was travelling from R. to M., and in the course of the journey, 
while passing on foot over the usual route from a steamboat wharf where convey- 
ances were to be hired, to a railway station, slipped and fell on the street. Held, 
that she could not recover for injuries thereby sustained, under a policy against 
“any accident while travelling by public or private conveyances provided for the 
transportation of passengers ;” which had been taken with a view to this partic- 
ular journey. — Northup v. Railway Passengers’ Assurance Co., 2 Lansing, 166. 

9. A policy of insurance against loss by fire, taken by a railroad company, 
described a portion of the property insured as follows: ‘* $2250 on two Murphy 
and Allison passenger cars . . . contained in the car-house marked No. 1; and 
$3000 on locomotive engine J. H. Nicholson, contained in the engine-house 
marked No. 2.” One of the cars and the engine were injured by fire while mak- 
ing a regular trip on the road. Held, that the words ‘‘ contained in” were 
restrictive, not descriptive, and that the insurance company was not liable for the 
loss. (Ropuyson, J., dissenting.) — Annapolis and Elkridge R.R. Co. v. Balti- 
more Fire Insurance Co., 32 Md. 37. 

10. A policy of insurance provided that, ‘‘if the interest in property to be 
insured be a leasehold interest or other interest not absolute, it must be so repre- 
sented and expressed in the policy ;” and that, ‘‘ if the property shall be sold or 
conveyed, or if this policy or any interest therein shall be assigned ” without the 
company’s consent, ‘* this policy shall be void.” The insured, a mortgagor in 
possession, had contracted to sell the mortgaged premises for a certain sum, part 
of which had been paid, though no deed had been executed or other step taken 
under the contract, when the premises insured were destroyed by fire. When 
the contract was made, he agreed verbally to hold the policy for the benefit of 
the vendees in case a fire should occur before the contract was completed. J/eld, 
that a mortgagor's estate was an absolute interest, and that an omission to disclose 
the mortgage was not a breach of the first condition. 2. That there had been 
no sale of the property, or assignment of the policy or any interest therein w'thin 
the terms of the restriction, 3. That the company, on payment of the loss under 
its policy, was not entitled to be subrogated pro tanto to the rights of the assured 
against the vendee under the contract of sale. (Atvey, J., dissenting as to the 
second point.) — Washington Fire Insurance Co. v. Kelley, 32 Md. 421. 

11. In a policy of insurance on a vessel, the words ‘ prohibited from” speci- 
fied waters and ports between certain dates constitute a warranty that the vessel 
shall not enter them during that time ; and neither an oral statement by the pres- 
ident of the insurance company when the policy was issued, that a violation of 
this warranty would not avoid the policy, nor a usage among the underwriters of 
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the port where the insurance was made not to consider such a violation as avoid- 
ing it, or the fact that the company in a previous year insured the same vessel by 
a policy containing the same clause, when they knew she was in a prohibited port, 
and collected the premium therefor at the end of the year, is admissible to con- 
trol or vary the construction of the policy. — Odiorne v. N. E. Mutual Marine 
Insurance Co., 101 Mass. 551. 
Intent. — See DruUNKENNESS. 
InTEREsT. — See War. 
INTERNAL REVENUE. — See ConstituTIoNAL Law, 7. 
Intoxication. — See DRUNKENNESS. 
Contractors. —See Corporation, 2. 
JupGe. — See New Tria. 
Jupicia — See JusTICcE OF THE PEACE. 
JupiciaL Power. —See ConstituTIONAL Law, State, 6. 


Jurispiction. — See ApmiraLty; ConstirutionaL Law, 10; Drvorce; 
Nationat Bank; SERVICE. 


Jury. — See Constituronat Law, Strate, 7, 8, 10; 


JUSTICE OF THE PEACE. 
A justice of the peace, after giving judgment for the plaintiff, by mistake 
entered judgment for the defendant on his docket; and a transcript of this judg- 
ment having been filed in court, the plaintiff was obliged to pay it. Held, that 


he could maintain an action against the justice to recover the damages thereby 
sustained, since the latter’s act in making the entry was ministerial, not judicial. — 
Christopher v. Van Liew, 57 Barb. 17. 


LANDLORD AND TENANT. — See NEGLIGENCE, 5. 
Law or Nations. — See Conreperacy, 1, 3; War. 
Lrecat Tenper. — See Bits anp Nores, 10. 
Lex Loct.— See ConFeDERATE Money. 


In a civil action for libel, the question, whether the publication on which the 


action is founded is libellous or not, is purely a question of law for the court. 
(Reap, J., dissenting.) — Pittock vy. O’Niell, 63 Penn. St. 253. 


Lire InsuRANCE. 

1. Suit on a policy of life insurance, exempting the insurers from liability in 
case the insured should ‘‘ die by his own hand.” The insured shot himself, and 
the plaintiff averred that he did it under the influence ‘‘ of a momentary paroxysm 
of moral insanity which subjected his will, and impelled the homicide beyond the 
power of self-control, or successful resistanée.” Held, that to exempt the insurers 
the suicide must be voluntary. By Witt1ass, C. J., and Harpry, J., that it 
was voluntary if the insured intended it, even if he was insane at the time. By 
Robertson and Perers, JJ., that it was only voluntary, if the insured acted 
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with ‘‘a sane and self-poised mind.” — St. Louis Mutual Life Insurance Co. v. 
Graves, 6 Bush, 268. 

2. A policy of life insurance became forfeited by the failure of the insured to pay 
the premiums according to its terms. The insured afterward called at the com- 
pany’s office, and asked a clerk if she might pay the premiums ; was told that she 
could, and did, he giving receipts signed by him for the secretary of the company. 
The clerk had no authority to receive such premiums. //eld, that the forfeiture 
was not thereby waived. — Koelges v. The Guardian Life Insurance Co., 2 Lan- 
sing, 480. 

3. A policy of insurance against accident contained a clause exempting the 
company from liability for injury to the assured caused by his wilfully exposing 
himself to unnecessary peril. The assured, a locomotive engineer, while back- 
ing his engine at the rate of eight miles an hour upon a down grade with a car in 
front, left the fireman to run it, and while attempting to cross from the engine to 
the car for the purpose of applying the brakes to the latter, fell between them and 
was killed. Held, that it was a question for the jury whether this was a wilful 
exposure to unnecessary peril. — Providence Life Insurance Co. v. Martin, 32 
Md. 310. 

4. A policy of hfe insurance expressed to be made in consideration of a pre- 
mium already paid, and of future annual premiums; providing that in case any 
premium should not be paid when due, the policy should be forfeited, and declar- 
ing that it should not take effect until the first premium was paid, — was made and 
delivered to A. in April, 1866; the insurer taking for the first premium a certain 
sum in cash and two notes, one payable in six months, the other on demand after 
five years. The latter contained a provision that the policy should be subject to 


forfeiture in case the principal and interest on it were not paid; the former did 
not. When the former beeame due it was not paid, and in March, 1867, A. died. 
Held, that the policy had taken effect, and was not avoided by failure to pay the 
note, as the clause of forfeiture referred to premiums after the first. — McAllister 
v. N. E. Mutual Life Insurance Co., 101 Mass. 558. 


LimitaTions, STATUTE OF. 


1. Suit on a promissory note. Defence, the Statute of Limitations. The note 
was indorsed: ‘* Received on the within note twenty-three dollars,” this being 
signed by the plaintiff, and dated before the statutory bar was complete. Held, 
that if it was proved that the indorsement was made when dated, it was compe- 
tent evidence to prove a payment, and imported, primd facie, an acknowledgment 
by the maker that the balance was unpaid, which suspended the operation of the 
statute till the date of the indorsement. (Harpry, J., dissenting.) — Hopkins v. 
Stout, 6 Bush, 375. 

2. An agreement in writing, signed by the payee, not to sue on a promissory 
note until a particular event happens suspends the running of the statute until 
that event occurs. — Smith vy. Lawrence, 38 Cal. 24. 

3. A partnership having been dissolved, one of the partners filed a bill in equity 
for an account against the other, after the period of limitation had expired. 
There was no evidence of any dealing between them, or between either of them 
and third persons on partnership affairs within that period. Held, that the bill 
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was barred by the statute. (Srewarrt. J., dissenting.) — Wilhelm vy. Caylor, 32 
Md. 151. 

4. A statute authorized the defendant borough to take any stream for the pur- 
pose of supplying itself with water, and to provide for compensation to persons 
injured thereby, authorized an t of damages by persons whom the par- 
ties should select, and in default of such selection by a sheriff’s jury. A stream 
running through the plaintiffs land was diverted by the defendant in 1854, and 
the former sustained damages for an assessment of which he applied in 1866. 
Held, that his claim was not barred by the Statute of Limitations. By Tuomp- 
son, C. J., and Wittias, J., that the Statute of Limitations is not a bar in any 


case of taking by eminent domain. — Hannum vy. Borough of W. Chester, 63 
Penn. St. 475. 


Lorp’s Day. 


A. and B. on the Lord’s Day made a trade, by which A. sold B. a set of jewelry, 
and received in return a coat. A few days afterwards B, returned the jewelry, 
and demanded the coat. It was refused; and he thereupon sued for its value, 
Held, that he could not recover. — Myers v. Meinrath, 101 Mass. 366. 


Maritime Law.— See Apmrratty; INsurance, 7. 


Marriace. — See Divorce; HusBpanp anp WIFE. 


—See PARTNERSHIP, 3. 


Master anp SERVANT. 


1. An engineer in the defendant's employ was killed, his engine having been 
thrown from the track by a dead tree which had fallen across the road. In a suit 
by his administratrix to recover damages for the defendant’s wilful negligence in 
failing to remove the tree, whose dangerous condition had been long apparent, 
the defendant claimed that the neglect was that of the engineer's fellow-servant, 
whose duty it was to keep the track clear. Held, that the defendant was none 
the less liable, if such servant was guilty of gross or wilful neglect. — Louisville 
and Nashville R.R. Co. v. Filbern, 6 Bush, 574. 

2. The plaintiff was employed by the defendant as a brakeman, and received 
an injury through an alleged defect in a brake, which he was using in the ordinary 
course of duty. It being the duty of mechanics in the defendant’s employ to see 
that the brake was in good order, and therefore their negligence which caused 
the accident, held, that the plaintiff could not recover, unless he proved that 
the defendant was negligent in the selection of these employees. 2. That even 
if there was a safer method of fastening the brake than that used by the defend- 
ant, the latter was not bound to provide it, as the plaintiff if he chose to operate 
the one in use did so at his own risk. — Wonder v. Baltimore and Ohio R.R. Co., 
32 Md. 411. 

3. The plaintiff, a passenger on the defendant's road, requested the baggage- 
master to check his trunks. Irritated by the latter's indifference or delay, the 
plaintiff became angry, and used threatening and abusive language, whereupon 
the baggage-master seized a hatchet and struck him. Held, that if the plaintiff 
by his conduct provoked a personal quarrel with the baggage-master, and the blow 
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was inflicted by the latter as an act of personal resentment, the defendant was not 
liable. — The Little Miami R.R. Co. v. Wetmore, 19 Ohio St. 110. 

See Corporation, 8; Municrpat Corporation; NEGLIGENCE, 4, 7; Part- 
NERSHIP, 2. 


Measure or DamaGes. — See Carrier, 6. 

Menta Capacity. — See W111, 3. 
Mippieman. — See Principat anp AGENT. 
Act. — See Justice OF THE PEACE. 
Misnomer. — See ConstirutionaL Law, Srare, 9. 
Mistake. —See Auction; Bitits anp Nores, 4; WAREHOUSEMAN. 


MortaaGce. — See anp Nores, 2; Huspanp anp Wire, 3; INSURANCE, 
10; Trustee. 


MunicipaL Corporation. 

1. Suit against a city to recover for injuries sustained by the plaintiff through 
the negligence of firemen who were appointed and paid by the city in compliance 
with the provisions of a statute, and who ran over him with a hose carriage on 
their way to a fire. Held, that the action would not lie. — Hagford v. New Bed- 
Jord, 16 Gray, 297. 

2. Suit against a city, authorized by statute to establish a fire department and 
procure the necessary equipments for it, to recover damages for the destruction 
of the plaintiff’s house -by fire, on the ground that the defendant had failed to 
provide proper cisterns and engines for extinguishing fires, and that certain mem- 
bers of the fire department had neglected their duties on the occasion. Held, 
that the action could not be maintained. — Wheeler v. The City of Cincinnati, 19 
Ohio St. 19. 

See ConstiruTionaL Law, State, 5; Higuway. 


Natronat Bank. 
By force of § 57 of the United States Statute of 1864, c. 106, a banking asso- 
ciation organized under that statute can be sued in a state court only in the 


_ county or city where it is located. — Crocker y. Marine National Bank, 101 
Mass. 240. 


See Conriicr oF FepErRAL SratTe AuTHority, 2; ConstTITUTIONAL 
Law, 1, 8. 


NEGLIGENCE. 

1. A train of the defendants was negligently driven at a high rate of speed 
through a thickly populated village, when the plaintiff's intestate seeing a child 
dangerously near the track leaped before the train to save it, and succeeded in 
so doing, but was himself struck and killed. In a suit against the company for 
damages, held, that the deceased was not guilty of contributory negligence. — 
Eckert vy. The Long Island R.R. Co., 57 Barb. 555. 

2. The plaintiff attempted to enter the defendant's cars at W. from the track, 
while the train was in motion, and was thrown off by a jerk of the train and 
injured. It appeared that of six trains which passed W. daily, two only were 
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advertised to stop, and the others received and discharged passengers by “ slow- 
ing up” as they passed; and that the company was accustomed to receive and 
discharge them on both sides along the track, there being no passenger platform 
there, but only a narrow plank-walk on one side, and no regulation informing 
passengers where to enter the cars, These facts were known to the plaintiff. On 
this evidence a nonsuit was ordered on the ground that the defendant was not 
guilty of negligence, and that the plaintiff was guilty of contributory negligence, 
Held, error. (Miter, C. J., dissenting.) — Phillips v. Rensselaer and Saratoga 
R.R. Co., 57 Barb. 644. 

3. A canal-boat captain, in the absence of the lock-tender, attempted to take his 
boat through a lock, as by custom in such case he was authorized to do; and the 
gates giving way because they were old and out of repair, the boat was injured, 
In an action by the owner to recover for these injuries, it appeared that the cap- 
tain knew the gates were in such a condition as to be unsafe; but that boats had 
been passed through constantly by the lock-tender up to that time, and that the 
captain thought he could get safely through. Held, that he was not guilty of 
contributory negligence which would prevent the plaintiff's recovery. — Johnson 
v. Belden, 2 Lansing, 433. 

4, A carpenter in the defendant’s employ, while engaged in his work, was 
ordered by the foreman of his gang to go upon a scaffold, which gave way, and 
he, falling, sustained injuries which resulted in death. In an action to recover 
damages for these injuries, it was shown that the scaffold was constructed out of 
poor material by incompetent persons, also in the defendant's employ, and was 
wholly unsafe. Held, that in the absence of evidence to show who directed its 
construction, the burden was on the defendant to show that it was constructed 
by a competent director of work, or competent fellow-servant; and failing this, 
the plaintiff could recover. — Brickner vy. N. Y. Central R.R. Co., 2 Lansing, 
506. 

5. Action against the owner of a building to recover for injuries received by 
the plaintiff from ice and snow which fell upon her from its roof as she was pass- 
ing along the highway below; the ice and snow having remained on the roof an 
unreasonable time after the defendant knew it. Held, that the defendant was liable, 
though the building was occupied by different tenants, each holding under a lease 
which required him to keep his premises in repair, as nothing appeared to show 
that the roof was under their control. — Shipley v. Fifiy Associates, 101 Mass. 
251. 

6. A pair of skids was laid across the sidewalk from a wagon to a warehouse, 
and the defendant's servants were about to roll a cask down them, when the plain- 
tiff seeing this attempted to cross, and was struck by the cask, which at the . 
moment slipped from those who were holding it. In an action to recover for 
injuries sustained thereby, the plaintiff asked for instructions. 1. ‘* That the ques- 
tion for the jury was, whether the injury was occasioned entirely by the negligence 
of the defendant's servants, or whether the plaintiff herself so far contributed to 
the misfortune by her own negligence, that but for such negligence on her part, 
the misfortune would not have happened; that in the first case the plaintiff would 
be entitled to recover, and in the second she would not;” and 2. ‘* That mere 
negligence will not disentitle the plaintiff to recover, unless it be such that, but 
for that negligence the misfortune could not have happened ; nor if the defendants 
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might, by the exercise of care on their part, have avoided the consequences of 
the neglect or carelessness of the plaintiff” (these being the instructions declared 
to be proper in Tuff v. Warman, 5 C.B. (N. 8.) 573). Held, that they were prop- 
erly refused, and that the true rule is: ‘*‘ Whenever there is negligence on the part 
of the plaintiff contributing directly, or as a proximate cause, to the occurrence 
from which the injury arises, such negligence will prevent the plaintiff from recov- 
ery; and the burden is always upon the plaintiff to establish either that he him- 
self was in the exercise of due care, or that the injury is in no degree attributable 
to any want of proper care on his part.” — Murphy v. Deane, 101 Mass. 455. 

7. The defendants, having agreed with A. to furnish materials for and to build a 
brick house, made a contract with B. to do the excavating and mason’s work. B. 
entered upon and had nearly performed his contract, when the building fell, 
injuring the plaintiff. He sued the defendants. Held, that if the materials fur- 
nished and work done by B. were of such a character that the walls were unsafe ; 
and if the defendants knew this, or by reasonable care might have known it, yet 
made use of the walls and accepted the work ; and if in consequence of such poor 
materials or bad work, the building fell, the defendants were liable. — Bast v. 
Leonard, 15 Minn, 304. 

See Carrier, 4; JusTICE OF THE Peace; Master anp Servant, 1, 2; 
MounicipaL Corporation; PARTNERSHIP, 2. 


NEGOTIABLE INSTRUMENT. — See Brits anp Notes. 


New Triat. 

A judge having tried a case without a jury and admitted incompetent evidence 
refused a new trial, though he acknowledged that the evidence had been improperly 
received, because without it his decision would have been the same. Held, error. 
(Sawyer, C. J., and Crocxert, J., doubting.) —Spanagel v. Dellinger, 38 
Cal. 278. 


Norice.— See Auction; Bankruptcy, 3; Birts anp Notes, 4; Cove- 
NANT, 2; Divorce. 


Novation. 

A. was indebted to B. for slaves, and B. to C. for land, and by agreement of 
the parties A. gave his note to C., the amount of the debts being the same. Held, 
that this was novation, and that the consideration of A.’s note was not the slaves 
purchased of B., but his debt to B.; and hence the debt might be enforced. 
(Brown, C. J., dissenting.) — Dever v. Akin, 40 Ga. 423; see also Gresham v. 
Morrow, Ibid. 487. 


Orricer. — See Bounty. 
PaRreENT AND CuILp.—See Huspanp anp Wirr, 2. 


Evipence.— See anp Nores, 3, 8; Evipence, 6; Fraups, 
SratuTe or, 2; Insurance, 11. 


PARTNERSHIP. 


1. One member of a firm without the knowledge or consent of the other sur- 
rendered certain shares of stock, the property of the firm, to the corporation by 
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which they were issued, and had other shares issued to him individually in return, 
representing at the time that he had his partner's consent to what he did. Held, 
that the transfer was fraudulent, and that an assignee of the partner not consent- 
ing might maintain an action to have the stock restored. — Comstock v. Buchanan, 
57 Barb. 127 (affirmed by the Court of Appeals). 

2. The plaintiff, a deck hand on the steamboat A., was injured by the explosion 
of the steamboat B.’s boiler. The defendant was the owner of the A. and other 
boats, and had made an arrangement with the owner of the B., that each should 
employ the men for and manage his own boats; and that at the end of the season 
they should divide the earnings of the boats between them. eld, that the defend- 
ant was a partner with the B.’s owner in running her, and liable for the negligence 
of her crew. 2. That the crew of the A. and the crew of the B. were not fellow- 
servants in the same service, so as to protect the defendant from liability to the 
former for the carelessness of the latter. — Connolly v. Davidson, 15 Minn, 519, 

3. When the creditors of a partnership have levied an execution for the part- 
nership debt on land belonging to one of the partners, and their title under the 
levy has become absolute, a creditor of the individual partner cannot by levying 
his execution on the same land defeat their title. (BrtLows and Dor, JJ., dis- 
senting.) — Bowker v. Smith, 48 N. H. 111. 

See InteGat Contract; Lowrations, STATUTE OF, 3. 


See Evipence, 3. 


PLEADING. 


In a suit on a policy of insurance which had been lost, the declaration pur- 
ported to set it forth according to its legal effect, and averred that it was pro- 
vided, that if the policy was issued upon, or referred to an application, ‘* such 
application should be considered a part of the contract, and a warranty of the 
insured.” On the trial it appeared that the policy had been issued on an applica- 
tion signed by the plaintiff. The defendant claimed that the plaintiff must set it 
out in his declaration, and make it part of his proofs, and aver and prove a per- 
formance of the warranty on his part (which was not done), as a condition prece- 
dent to recovery, and that there was a variance between the contract alleged and 
the proof. The court sustained the objection. Held, error. (Curtstiancy, J., 
dissenting.) — Throop v. North American Insurance Co., 19 Mich, 423. 

See SLANDER, 2. 


PiepGe. —See Bitts anp Notes, 2. 
Possession. — See DELIVERY. 
PRESENTMENT. — See AND NOTES, 9. 
Presumption. —See anp Notes, 5; Luwrrarions, Statute or, 1; 
Wi, 3. 


AND AGENT. 

A middle-man brought together a buyer and a seller, each of whom had agreed 
without the knowledge of the other to pay him a commission on any contract 
made between them; and such a contract was made, he taking no part in making 
it as agent for either. Held, that his concealing from each the agreement with 


— 
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the other was no defence to an action against either to recover the commission 
agreed on. — Rupp v. Sampson, 16 Gray, 398. 

Sce Bits anp Nores, 3, 6, 8; Broker; Corporation, 8; DELIVERY; 
Fraups, Srature OF, 2; Insurance, 1, 2, 5, 6; Lore Insurance, 2; Master 
anD SERVANT; NEGLIGENCE, 7; PARTNERSHIP, 2. 


Principat anp Surety. —See Bits anp Nores, 10, 12, 13; Bonp. 
PriviteGep Communication. — See Evipence, 10; SLANDER, 1. 
Promissory Nore. — See Bitts anp Nores. 


Pustic Poricy.—See Carrier, 7; Corporation, 3; ILLEGAL CONTRACT; 
Restraint oF Trape; WILL, 5. 


By the rules of a railroad company, the price of a ticket from S. to M. was 
fifty cents ; the fare if paid in the cars was sixty cents. The plaintiff, a passenger 
to M., finding the ticket-office shut, entered the cars, and gave the conductor fifty 
cents as his fare to M. When the train reached J., the fare to which, if paid in 
the cars, was fifty cents, the conductor demanded the additional ten cents; and 
on the plaintiff's refusing to pay it, expelled him from the cars. In a suit against 
the company for damages, held, that the conductor having received the fifty 
cents tendered by the plaintiff as full fare to M. must be held to have accepted 
it as such, and could not after having received and retained it eject the plaintiff. 
2. That evidence was inadmissible to show what the fare to J. was. 3. That the 
defendant was bound to keep the ticket-oflice open for a reasonable time, to 
enable the plaintiff to procure his ticket; and having failed to do so, could not 
demand the additional ten cents. (Berry, J., dissenting.) — Du Laurans v. 
First Div. St. P. & P. R.R. Co., 15 Minn. 49. 

See Carrier, 1, 3, 4, 5, 6, 7,8; Corporation, 7, 8; Detivery; Insur- 
ANCE, 9; Masrer AND SERVANT; NEGLIGENCE, 1, 2, 4; TrusTEE. 


RatTiFicaTion. — See Britis anp Notes, 6. 
REBELLION. —See ConrepERACcY; Emancipation; War. 


Receit. — See Carrier, 2, 8; Fraups, STaTuTeE OF, 4. 
Receiver. — See Equiry, 2. 
Recorp. — See EvipEnce, 7, 9. 
Reaistry. — See Duress; EvipEnce, 9. 


ReELEase. — See Corporation, 2. 
Reuier Law. —See ConstrirutTionat Law, Stare, 2. 


REPLEVIN. 


An article of personal ornament cannot be taken on a writ of replevin from 
the person of the defendant, without his consent, even if worn by him for the sole 
purpose of keeping it beyond the reach of legal process. —- Maxham v. Day, 16 
Gray, 213. 


Reputation. —See Law. 
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Rescission. — See Insanity. 
ResponpEat Superior. See Master anp Servant, 1, 3. 


Resrraint or Trape. 

The proprietor of a dyeing and scouring establishment in Baltimore leased his 
establishment for a term of years, and sold the good-will thereof; covenanting at 
the same time that he would not at any time thereafter in Baltimore engage in the 
business, nor directly or indirectly compete with the vendees for the good-will so 
sold. //eld, that this covenant was not too comprehensive in its restriction, and 
was valid; and that it was broken by the re-establishment of the business in the 
name of the son, that being used as a cover to conceal the father’s interest. — 
Guerand vy. Dandelet, 32 Md. 561. 


Revocation. —See BROKER. 


Ripartan Owner. 

The line of a survey was by an oblique course ‘‘ to a post on the bank” of a 
river; to ascertain the front of the riparian owner at the low-water line, the 
course from the post must be run at right angles to the stream, and not continued 
in the oblique direction by which it reached the post. — Wood v. Appal, 63 
Penn. St. 210. 


SaLe. — See Insurance, 10. 


SERVICE. 

A suit by a citizen of Michigan, against a Canadian corporation having no place 
of business or agent to receive service in that state, was begun by service of the 
declaration on the corporation’s treasurer, when he was casually in the state in 
no official capacity. Held, that such a service was not a service on the treasurer 
within the meaning of a statute which provided that suits against corporations 
might be begun by service on that officer, on the ground that he had no official 
or representative character in Michigan. — Newell v. Great Western Railway Co., 
19 Mich. 336. 

Ser-orr. —See Bankruptcy, 1. 
Suerirr’s Sace. — See Execution. 


SLANDER. 


1. The assessors of a town having been sued applied to the town for reimburse- 
ment of their expenses incurred in defending, on the ground that they were sued 
in their official capacity. This was opposed because the suit was brought against 
them for making false answers under oath to interrogatories proposed to them in 
another suit. The statement of a voter and tax-payer that they had perjured 
themselves therein, made at a town meeting held to consider their application, is 
privileged if made in good faith and without actual malice. — Smith v. Higgins, 
16 Gray, 251. 

2. In an action of slander, evidence tending to show that when the defendant 
uttered the slanderous words he believed them to be true, although it tends also 
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to establish their truth, is admissible under the general issue to rebut the presump- 
tion of malice and in mitigation of damages. — Huson vy. Dale, 19 Mich. 17. 

8. Action of slander for calling the plaintiff ‘‘ a deserter ” without an allegation 
of special damages. J/eld, that as desertion was only cognizable by a court- 
martial, the action could not be maintained. — Hollingsworth v. Shaw, 19 Ohio 
St. 430. 

See AcTION. 

Stave. — See Emancipation ; Novation. 


Sreciric PERFORMANCE. — See COVENANT, 1. 


Stamp. 

1, Suit on a promissory note. Defence that it was not duly stamped. It was 
shown that when executed it was not stamped, but that the defendant then 
authorized his agent to affix the proper stamp, which was not done through the 
latter’s inadvertence merely, till after a delay of some months. Held, that the 
note was not thereby avoided. — Vaughan v. O’Brien, 57 Barb. 491. 

2. Contract on a written agreement signed by the defendant. It appeared that 
when delivered, it was not stamped, but that the plaintiff had stamped it one or two 
days before the trial ; and the defendant thereupon claimed that it was invalid, and 
could not be used in evidence. The court sustained the objection. Held, error, 
in the absence of evidence that the stamp was omitted with fraudulent intent. — 
Green v. Holway, 101 Mass. 243. 

8. Suit by a dealer in internal revenue stamps to recover the amount of a tax 
assessed by the defendant on his stock in trade. Held, that such stamps are ex- 
empt from all local and state taxation. — Palfrey v. City of Boston, 101 Mass. 329. 

4. The act of Congress making certain instruments inadmissible in evidence, 
unless stamped as required by law, applies only to the courts of the United 
States. — Clemens v. Conrad, 19 Mich. 170. 


Statute. —See ConstiTUTIONAL Law, Strate, 4. 
SraTuTE oF Fraups. — See Fraups, STATUTE OF. 
Statute or Limitations. — See Limitations, STATUTE OF. 


Stock. — See ConstiruTionaL Law, 8; Corporation, 3,4; Con- 
TRACT, 


SrockHoLpER. — See ConstiruTionaL Law, 11; Corporation, 2, 3, 6; 
Equity, 2; EvipEnce, 1. 


SusroGcation. —See Insurance, 10. 
SurcipE. — See Lire INsuRANCE, 1. 
Sunpay.— See Lorp’s Day. 
Suprricavit. — See Huspanp anp WIrs, 1. 
Surety. —See Principat SURETY. 


Tax.— See Constirutionat Law, 7, 8, 9; Constitutional Law, Strate, 5; 
Duress. 


TELEGRAPH. —See Evipence, 13. 
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Tenancy In Common. 


A. and B. were tenants in common of certain oats, and B. who had the custody 
of them refused to allow A. to separate and carry away his share. eld, that 
this was a conversion for which A. could maintain trover. — Channon v. Lusk, 
2 Lansing, 211. 


Trenper. — See Contract. 


Ten-Hovur Law. 


Where a statute provided that in all contracts for labor ten hours should be 
taken as a day’s work, unless otherwise agreed by the parties, A. worked for B, 
from November to April, every day from sunrise to sunset; B. having agreed to 
give him $2.50 a day, and nothing having been said at any time by either as to how 
many hours should constitute a day’s work. A. sued to recover $2.50 for each 
actual day. B. claimed that he could recover only $2.50 for each ten hours’ 
work. Held, that it was a question for the jury whether the work done by A. 
in a day was by the understanding and implied agreement of the parties to be 
taken as a day’s work. — Brooks y. Cotton, 48 N. H. 50. 


Tueatre. —See Equity, 1. 
Tow-Boat. —See Carrier, 9. 


TrapE-MARK. 

A., the owner of a mineral spring, called the ‘‘ Congress Spring,” and his pred- 
ecessors in title, had for more than fifty years been selling its water as ‘* Congress 
Water,” by which name it was widely known and sold. B., the owner of another 
spring, the water of which was similar in character, bottled and sold its water 
under the name of ‘‘ High Rock Congress Spring Water;” and A. sought an 
injunction to restrain his use of that name, or any other containing the words 
**Congress Spring Water,” or ‘* Congress Water,” on the ground that such use 
was a violation of his trade-mark. Held, that the injunction should be refused, 
on the ground that the water being a product of nature, the law of trade-marks 
would not protect the owner in the exclusive use of its name; and that the word 
‘Congress ” only designated its name and quality, and not ‘its origin, own- 


ership or place.” — Congress and Empire Spring Co. v. High Rock Congress 
Spring Co., 57 Barb. 526, 


Trover. — See BAILMENT; TENANCY IN ComMON. 


TRUSTEE. 
The trustees for the mortgage bond-holders of a railroad, authorized by a decree 
of foreclosure and sale to purchase and operate it as trustees, are liable while 


operating it as common carriers for goods received by them as such, — Rogers v. 
Wheeler, 2 Lansing, 486. 


See Corporation, 6. 
TrustTEE Process, 


W. sued T., and summoned the defendants as garnishees. T. did not appear, 
and judgment was rendered against him and against the garnishees, who paid the 
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judgment voluntarily on demand of W.’s attorney. Within a year from the ren- 
dition of judgment, as permitted by statute, T. was allowed to appear and defend, 
and the judgment was reversed. 'T. thereupon sued defendants to recover the 
amount paid by them. Held, that he could not recover. — Troyer v. Schweizer, 
15 Minn. 241. 


Urra Vires. — See Corporation, 1, 3, 4, 5. 


UsaGce. —See Insurance, 11. 
Usury. — See ConstitutTionaL Law, 1. 


Variance. —See Execution ; INDICTMENT. 


Verpicr. — See Homicipe. 


Vore. —ConstituTionaL Law, 10; Corporation, 6. 


Warver. —See Bits anp Notes, 4; Conrracr; Insurance, 1, 2, 5, 11; 
Lire Insurance, 2; Rattroap. 


War. 


The plaintiff on the 1st of August, 1860, lent the defendant, a citizen of Min- 
nesota, $17,000 secured by a bond and mortgage on land in that state, condi- 
tioned for the payment of that sum in five years from date, with interest payable 
semi-annually. When the money was lent, the plaintiff was a resident of North 
Carolina, and so continued to the date of suit; he neither there nor elsewhere 
engaged in the service of the United States, and he owned property in Minne- 
sota. No other evidence was offered that he aided the rebellion. From the date 
of the loan to January Ist, 1867, he had an agent in Minnesota. In an action 
to foreclose the mortgage, held, that the semi-annual interest accruing on the 
bond during the rebellion before maturity should properly be allowed. — Lash 
v. Lambert, 15 Minn, 416. 

See CoNFEDERACY. 


W=AREHOUSEMAN. 


A warehouseman, on application of the owner, by mistake issued to him, at 
different dates, two warehouse receipts for the same property. The second was 
assigned for value to the plaintiff, to whom the warehouseman on demand deliy- 
ered the property, and from whom it was afterwards recovered by the assignee 
of the first receipt. The plaintiff thereupon sued the warehouseman. Held, 
that the defendant could show the mistake in defence to the action. — Second 
National Bank v. Walbridge, 19 Ohio St. 419. 

See Carrier, 3. 


Warranty. —See Insurance, 11; PLeapine. 


Wut. 


1. A will was read over to the testatrix, and signed by three attesting witnesses, 
but not by her. The next day she signed it in presence of two of these witnesses 
and a third person. The latter signed as a witness, the other two acknowledged 
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and adopted their previous signatures in presence of the testatrix. Held, that 
the attestation was not sufficient. — Duffie v. Corridon, 40 Ga, 122. 

2. A will was written on several pieces of paper in the handwriting of the 
testatrix, and signed by her, and three other persons had signed it in the usual 
place for the signatures of witnesses, but without any attestation clause. The 
person whose name came first testified that the testatrix had passed her a package 
of papers, asked her to sign her name as witness, and told her where. The per- 
son whose name was last testified: ‘‘ She said she wanted me to witness a docu- 
ment; that she had been making a little disposition of her effects, and would like 
to have me sign it as a witness. She put her finger on the line where she wished 
me to sign.” The person whose name came between these was out of the state, 
but it was proved that her signature was genuine, and that at the time she was 
a neighbor of the testatrix. Held, sufficient proof of the execution of the will, 
2. That the fact that it was on several pieces of paper was no objection to it, 
since they were connected in their provisions, and were handed together to the 
witnesses. — Ela v. Edwards, 16 Gray, 91. 

3. The burden of proving the testator’s mental capacity is on the proponent 
of the will, and remains on him throughout, and is not sustained sufficiently by 
the presumption in favor of mental capacity. — Aiken v. Weckerly, 19 Mich. 482. 

4, A condition in a will, whereby the testator excludes from any share of his 
estate any heir ‘‘ who goes to law to break” the will, is valid, both as to real and 
personal estate. — Bradford vy. Bradford, 19 Ohio St. 546. 

5. A testator devised certain property to A. and B. for life, and after their 
death to ‘‘ The Infidel Society in Philadelphia, hereafter to be incorporated, and 
to be held and disposed of by them for the purpose of building a hall for the free 
discussion of religion, politics, &e.” Held, that this remainder to a corporation 
thereafter to be created was void, there being no devisee competent to take, and 
the possibility that such a society would be incorporated being too remote. 
2. That it was not a bequest for a valid charitable use, which a court of equity 
could enforce and administer, and would not suffer to fail for want of a trustee. 
Semble, that such a corporation could not be created under laws which authorized 
the incorporation of beneficial associations, and societies for any literary, char- 
itable, or religious purpose. — Zeisweiss v. James, 63 Penn. St. 465. 


WITNESS. 


A material witness for the prosecution at a criminal trial was seized with sud- 
den illness at the close of her direct examination, so that cross-examination was 
impossible. The court refused defendant’s request to have her testimony stricken 
out. Held, error. — Cole v. The People, 2 Lansing, 370. 

See Evivence, 3, 4, 10, 11; Wut, 1, 2. 


Worps. 
** Absolute Interest.” — See Insurance, 10. 
** Contained in.” —See Insurance, 9. 
** Deserter.” —See SLANDER, 3. 
Enlist.” —See Bounty. 
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** Indemnify.” —See INDEMNITY. 
** Obstruction.” —See Hicuway. 
Offensive Trade.” — See BurtpinG RestRICTION. 
** Prohibited from.” —See Insurance, 11. 


Public Use.” —See ConstiTtuTIONAL Law, Stare, 3. 


“*Voluntary.” —See Lire Insurance, 1. 
“Wilful Exposure.” —See Lire Insurance, 3. 


Work anp Lanor. — See Fraups, Statute or, 6; Ten-Hour Law. 
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4 Medico-Legal Treatise on Malpractice and Medical Evidence, comprising the 
Elements of Medical Jurisprudence. By Joun J..Evwewt, M.D., member of 
the Cleveland bar; one of the editors of new edition of Bouvier’s Law Dic- 
tionary ; Professor in Ohio State and Union Law College, and Western Reserve 
Medical College, &c., &e. Third Edition, revised and enlarged. New York: 
Baker, Voorhis, & Company. 1871. 


A Treatise on the Medical Jurisprudence of Insanity. By I. Ray, M.D. Fifth 

Edition, with additions. Boston: Little, Brown, & Company. 1871. 

Mr. ELWe t, in the introduction to his work, says: ‘‘ Frequent, important, and 
troublesome as are the cases of alleged malpractice by medical men, there is yet 
no work treating upon the subject ; and medical and legal inquiries after informa- 
tion upon the question are obliged to seek it in the vast range of elementary 
works upon medicine and law, and in the unlimited field of reports, constituting 
the larger part of every lawyer's library. The author trusts that in the first part 
of this work he has supplied this desideratum,—at least, to a considerable 
extent.” 

The first two hundred and sixty pages of the book are accordingly devoted to 
the subject of malpractice. Chapter I. treats of the ‘‘ General principles of law 
applicable to medical men.” It is probably intended particularly for the instruc- 
tion of medical men and not of lawyers, as the principles of law are not clearly 
stated, and as the cases cited are cited without method or selection. A lawyer in 
need of such information can get more and better from a section of ‘* Story on 
Bailments,” than he can from this entire chapter. Chapters II. and III. “are 
designed more particularly for the legal profession. Their truth is well under- 
stood by all intelligent medical men.” The second is upon ‘‘ The inherent ele- 
mentary difficulties connected with the practice of medicine and surgery ;” and the 
third is upon ‘* What definite knowledge is possible and essential for the physician 
and surgeon.” They point out to the attorney that by bringing unfounded 
actions for malpractice he renders the profession of surgery a dangerous one, and 
hinders competent physicians from undertaking surgical operations in time of 
need, through fear that if the result of such an operation be unsatisfactory to the ° 
patient, the physician will be subjected to a groundless action. There is truth in 
this. We have known a couple of pettifogging actions for alleged malpractice to 
have the effect of rendering every respectable physician in the county rightfully 
averse to undertake any surgical operation outside the families he regularly 
attended. 

Our author then treats of ‘‘ malpractice from amputation,” and of ‘* malprac- 
tice in fractures and dislocations.” LHe gives ‘* A digest of Professor F. 1. Hamil- 
ton’s reports of cases of deformities after fractures,” which we advise every 
attorney to read before commencing an action against a surgeon for malpractice. 
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He gives throughout the book many English and American adjudged cases, quoted, 
perhaps, with unnecessary fullness, but as nothing appears to have been inserted 
for the mere purpose of increasing the bulk of the book, we are not disposed to 
find fault; on the contrary, with this exception, there appear so many traces of a 
successful endeavor to avoid prolixity that we are disposed to give him thanks. | 
He has labored to give the purchaser a book worth its price; a thing the legal 
profession are latterly unused to. The twelfth chapter is upon the responsibility 
of druggists. Then follow four chapters upon ‘“ Criminal Malpractice,” including 
abortion. There are eight chapters upon insanity. This subject is treated with 
some fulness, and in a very sensible manner. “ Poisoning,” ‘* Infanticide,” 
“Wounds,” and ‘* Rape,” are also treated of; and the book closes with a chapter 
upon ‘** Coroner's Office and Inquests.” 

In this last chapter the author lays down a doctrine which we cannot let pass 
without protest. It is this: ‘* The guilty or suspected person may himself be put 
upon the stand, if he does not object, when he may be subjected to the severest 
cross-examination possible.” Is it not the duty of the coroner to inform him of 
his right to object? ‘* No technicalities trammel the coroner, and if he under- 
stands his business and his powers, and is ingenious enough, he may extort from a 
witness a confession of his guilt or complicity.” This is ‘* Crowner’s ‘quest 
law.” Is the coroner’s inquest as well as parliament superior to every thing? 
To a lawyer the author appears to have a large knowledge of medicine and 
surgery ; to the physician and surgeon he may appear to have a large knowledge 
of law. - 

Notwithstanding the faults of the book it is as good as, and in some respects 
better than, could be expected. A really first-rate book upon the subject it would 
be hard to write. The person qualified to do it must be a thorough lawyer, sur- 
geon, physician, chemist, and must have given special attention to the subject of 
insanity. The proverb tells the fate of him who rides two horses; what must 
become of him who attempts to ride five ? 

It is difficult to see how ‘ medical jurisprudence,” so called, ever came to be 
considered a branch of the law. There are times, it is true, when some knowl- 
edge of medicine is useful to a lawyer. So there are times when a knowledge of 
mechanics and of the anatomy and diseases of the horse would be useful; but we 
have never had a mechanical or a veterinary jurisprudence. We do not mean to 
say that hooks upon medical jurisprudence may not be useful; but we do mean 
to protest against the rank which that misleading title asserts for them as books 
of science, and to caution the reader against placing reliance either upon their 
law, medicine, or surgery. The only way to obtain thorough knowledge upon 
any point, either of science or of art, is to seek it from original sources. Any 
lawyer who rests content with the smattering of knowledge to be got from any 
medical jurisprudence may have the pleasant feeling that he is astonishing the by- 
standers by his show of learning ; but must also have at heart the unpleasant feel- 
ing that he is a humbug. 

As to Dr. Ray’s book on Insanity, it has been before the public for thirty-three 
years, and has passed through five editions. It has as many merits and as few 
defects as such a book can have, and is invaluable to a lawyer who wishes to 
establish the insanity of his client. It is an arsenal and magazine full to the 
covers of arms and of ammunition, 


XUM 


706 BOOK NOTICES. 


An objection to Dr. Ray’s book is, that the author looks at all questions of 
insanity from a medical and not from a legal point of view. It is perhaps credit- 
able to his humanity that he does so. Insanity may be the same thing from 
whichever point it is viewed; but the question of its treatment is different. The 
physician deals with a single individual considered as his patient, and has nothing 
to do with the community or the interests of the community. If he has an insane 
patient, his whole attention is given to this particular eure without looking 
beyond. He can promise reward as well as threaten punishment. If in his opin- 
ion the expectation of reward for future good conduct will have a more beneficial 
effect upon the character of his patient than the threat of punishment, he is right 
in refraining from punishment. 

But law is made for the protection of society. It is for the community, and 
not for the individual; except as through the individual it may affect the com- 
munity, and promote the safety of society at large. The defendant in a criminal 
case is not a patient whose moral and physical health is the sole object of solici- 
tude. The object of legal punishment is to prevent not only the defendant, but 
all other persons, from violating the law. 

Again, there are distinctions in the law which are unknown in medicine. In 
medicine there may be affective and ideational, impulsive and moral, partial and 
general insanity, &c. But in law the insanity which will acquit a prisoner is one 
thing ; that which will set aside a testamentary disposition of property is another; 
that which will justify the placing a person under guardianship another; and that 
which authorizes the confinement of his person still another. But this is unsatis- 
factory to Dr. Ray, who says: ‘‘ That a person, whom the law prevents from 
managing his own property, by reason of his mental impairment, should, in 
respect to criminal acts, be considered as possessing all the elements of responsi- 
bility, and placed on the same footing with men of the soundest and strongest 
minds, is a proposition so strange and startling, that few, uninfluenced by profes- 
sional biases, can yield to it unhesitating assent, or look upon it in any other light 
than as belonging to that class of doctrines which, while they may be the perfec- 
tion of reason to the initiated, appear to be the height of absurdity to every one 
else.” p. 16. It certainly is the ‘* height of absurdity” to maintain that spend- 
thrifts may murder at discretion. 

Insanity in its relation to the law is a subject very difficult to discuss. The 
principal words used convey to no two persons the same, or to any person more 
than a vague, meaning. What is insanity? There is no rule by which it can be 
measured, so that one can say this is, and this is not, insanity. Definitions of it 
are but restatements of the same thing in different words. Generally, too, in 
speaking of insanity one speaks of the ‘‘ will;” but the word will is perhaps the 
vaguest and most complex of any in the language, and is peculiarly inapt as here 
used, It is said that the actions of an insane man are not controlled by his will; 
but a man’s actions are always controlled by his will, unless he is constrained by 
outward force, or is in convulsions. The opinions, moreover, which persons 
have upon the amenability of an insane person to punishment, if the case in 
question is one of the debatable ones, will differ according to their views of the 
object of punishment, and of the grounds upon which it is justifiable. Between 
Owen, who thought no man should be punished, and the advocate of unsparing 
punishment, there are infinite shades of difference. 
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Insanity cannot be known till we know what sanity is; nor can the laws which 
govern the modes of mind called insanity be known till we have a well-estab- 
lished psychology. The mind itself is a metaphysical abstraction; it does not 
exist as an entity. No man knows the nature of it. Mental action, as far as at 
present known, is dependent upon nervous structure. By Henry Maudsley, who 
is at present the highest authority upon the subject we are discussing, sanity is 
considered to be a stability, and insanity an instability, or rather, a deterioration, 
of nervous structure, — instability of nervous structure constituting an insane tem- 
perament. In this view of the matter, sanity and insanity are but matters of degree. 
Between the highest and finest intellect and the lowest maniac there are many 
gradations of infinitely complex modes of mental action. It must be impossible 
to draw any line upon one side of which shall lie the sane, and upon the other 
the insane. 

It is a meaningless phrase to say that the acts of an insane person are not under 
the control of his will. If he did not will he could not act. He wills to do the 
thing he does do. His motives for doing the act remaining the same, he could 
not will otherwise. A boy has a fit of passion. He objects to punishment upon 
the ground that he could not help it. True, he could not; but, nevertheless, he 
is punished in order that the fear of punishment may in the future be an addi- 
tional motive of restraint, and that by the help of this additional motive he may 
be enabled to help it in the future. This is the end of all human punishment, — 
not to revenge past, but’ to prevent future wrong. Now many who are insane can 
be restrained by fear of punishment. Punishment of some kind, not corporal 
punishment, but restraint, or ‘‘ the deprivation of some customary indulgence or 
privilege,” is a recognized mode of treating the insane in hospitals. When the 
inmates who are not in close confinement see one of their number sent to his room 
because he has done some act of violence, it is a check of some permanence upon 
the passions of all of them, They are all furnished with an additional motive 
for good behavior. There are many insane persons who are in no confinement 
at all. If these know that an insane person has been punished for a deed of 
violence, may not that knowledge prove a check upon at least some of them? 
May it not furnish some of them with an additional motive for refraining from 
similar deeds of violence? But it can well be urged that humanity would be 
shocked By the punishment of the insane, and that the community would be more 
harmed by thus blunting the kindly feelings of men than it would be by allowing 
all the insane to go free. Such questions as these are questions rather for the 
legislator than the judge. The judge should administer the law as he finds it. 
The law does not punish all the insane, neither does it permit every one whom a 
physician may call insane to escape. It is governed by general principles which, 
if properly administered, give protection to all. What errors there are, are per- 
haps in the administration of the law rather than in the law itself. 

It may be laid down as a general, and might be laid down as a universal rule, 
had not the Supreme Court of Massachusetts endeavored to make an unfounded 
distinction in regard to statute offences, — that an intent, or, to state it with 
greater accuracy, either an intent or negligence, is a necessary ingredient of every 
crime. This intent or negligence appears to be what Blackstone and other wri- 
ters on criminal law mean when they use the very indefinite and inappropriate 
term, ‘ will.” Blackstone says (Book IV. p. 20 et seg.: ‘* All the several pleas 
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and excuses which protect the committer of a forbidden act from the punishment 
which is otherwise annexed thereto may be reduced to this single consideration, 
the want or defect of will, An involuntary act, as it has no claim to merit, so 
neither can it induce any guilt; the concurrence of the will, when it has its choice 
either to do or to avoid the fact in question, being the only thing that renders 
human actions either praiseworthy or culpable. Indeed, to make a complete 
crime cognizable by human laws, there must be both a will and an act. . . . And 
as a vicious will without a vicious act is no civil crime, so, on the other hand, an 
unwarrantable act without a vicious will is no crime at all. . . . Now there are 
three cases in which the will does not join with the act: 1. Where there is a defect 
of the understanding. . . . 2. Where there is understanding and will suflicient 
residing in the party, but not called forth and exerted at the time of the action 
done; which is the ease of offences committed by chance or ignorance. . . , 
3. Where the action is constrained by some outward force and violence.” Under 
the first division he brings the cases of infants, of idiots, and of lunatics. 

But it is not true to state as Blackstone states, and as other writers have often 
carelessly expressed it, that infancy, idiocy, or lunacy ‘are pleas and excuses 
which protect the committer of a forbidden act from the punishment which is 
otherwise annexed thereto.” Neither of these things is a substantive defence. 
The evidence is admitted under the general issue. It is evidence to contradict 
the inference which the jury might otherwise draw from the evidence of the pros- 
ecution. It is incumbent upon the prosecution to prove every ingredient of the 
alleged crime. For the sake of illustration take a case where an intent is neces- 
sary to constitute the crime, omitting cases like those of manslaughter, in which 
a reckless negligence may supply the place of an intent; for it is immaterial 
which class of cases we consider, because, if an intent is a necessary ingredient 
of the offence, the proseeutor must prove the intent; and if negligence is a neces- 
sary ingredient, it is incumbent upon him to prove the negligence. Where an 
intent is necessary to constitute the crime, the proseeutor must prove not only 
the defendant's acts and their consequence, that is, the result following from those 
acts, — in other werds, the corpus delicti, — but he must also prove that those acts 
were done with the intent that that consequence should follow. But no direct 
evidence of intent is possible. An intention of the mind is an idea; it cannot 
be perceived by the senses; it can only be inferred from acts. If it js proved 
that the defendant said he intended to commit the crime, still his speech is but an 
act, and the intent is matter of inferenée depending upon the truth of his admis- 
sion. All the proof then that the prosecutor can give is proof of the defendant's 
acts, and from those acts the jury are generally justified in inferring an intent of 
the defendant that the consequence of those acts, that the corpus delicti, should 
follow. Because experience shows that men act for the purpose of producing 
that effect which naturally follows their acts, the jury infer that the acts were 
done in order that the consequence might follow. If the defendant’s manner of 
associating his ideas is so deranged that for that reason he does not foresee the 
usual and probable consequences of his acts, there has never been a question, 
even at law, as to his insanity. 

But it is not enough that the simple consequence, or corpus delicti, should have 
been intended or foreseen (which is an equivalent expression), it must have been 
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foreseen with a certain amount of knowledge of the defendant's duty and of the 
relation of the corpus delicti to that duty. This appears to be what is meant by 
those who have made the possession of *‘ a mind capable of distinguishing between 
right and wrong” the test of accountability. The foreseeing the consequence, 
and the knowledge of the duty, and the relation which that consequence bears to 
the duty, are distinct things. But, as it is rarely, if ever — except in questions of 
insanity, idiocy, or infancy — that any question arises as to the defendant's knowl- 
edge of his duty and of the relation of the corpus delicti to that duty, in discuss- 
ing the general question of responsibility the latter are either entirely ignored 
and the intent only dwelt upon, or if recognized at all, are recognized but ob- 
scurely, as in the phrase ‘‘ criminal intent,” or in the phrase ‘ guilty knowledge.” 
This knowledge of duty, &c., as well as the intent (both together making the 
criminal intent), is, nothing to the contrary appearing, found by the jury as a 
necessary inference. If there are any facts not put in evidence by the prosecutor 
which show that either the defendant had not this intent or this knowledge, it 
becomes necessary that he should introduce them as his own evidence. Such is 
the defence of insanity ; and in this way, and in no other, can insanity be said to 
be a defence to a criminal prosecution. It is an attempt to show that if an intent 
with the requisite knowledge might be a fair inference from a portion of the facts, 
still such an inference cannot be drawn from the whole body of facts admissible 
in evidence. 

We have said the defendant must have a certain amount of knowledge ; but 
when the question is asked, ‘‘ How much knowledge must he have?” it cannot be 
definitely answered. Perhaps it might be said he must have at least as much 
knowledge as a child seven years old. But if this is so, the difficulty is but nar- 
rowed; it is not removed. It is the same difficulty as that of drawing a line 
between the sane and the insane. It is the difficulty which is continually recur- 
ring in law, and which pervades all matters of human investigation. All things 
in nature, all things external, all ideas, all sensations, all emotions, shade into 
each other by imperceptible degrees. No absolute lines can be drawn. Things 
are separated from one another by a debatable ground. The difficulty is inhe- 
rent in the nature of man. Human power can make but an approach to preci- 
sion. It is the ancient puzzle of the Sophists concerning the heap of sand. One 
throws down a little sand. It is not a heap. He adds sand grain by grain till at 
length it becomes one. When did it become a heap? Was it by the addition of 
the fiftieth or of the one hundred and fiftieth grain? The question cannot be 
answered satisfactorily ; there must be a margin of doubt. But certainly as far 
as human wisdom can provide, the question is answered ; and that too in favor of 
humanity, by giving the defendant the benefit of that doubt. 

If the defendant committed the acts with a criminal intent, as that intent has 
been above explained, then he is guilty. If the law as thus interpreted does not 
sufliciently protect persons of weak or of unsound intellect, then writers upon 
medical jurisprudence must seek the remedy from the legislator, for it is useless 
to rail at the judge. The judge is in duty bound to go to this extent; and with- 
out a violation of his duty he can go no further. 
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Official Report of the Trial of Laura D. Fair, for the murder of Alexander P, 
Crittenden ; including the Testimony, the Arguments of Counsel, and the Charge 
of the Court, reported verbatim, and the entire Correspondence of the Parties, 
with Portraits of the Defendant and the Deceased. From the short-hand notes 
of Marsh & Osbourne, official Reporters of the Courts. San Francisco; 
Printed by the San Francisco Co-operative Printing Company. Pamphlet, 8vo, 
1871. 


On the third day of November last, Mrs. Laura D. Fair shot Mr, A. P. Crit- 
tenden, on board the steam ferry-boat El Capitan, in the Bay of San Francisco, 
Her trial was begun on the twenty-seventh day of March, and continued without 
intermission until the twenty-sixth day of April, when it was closed by the verdict 
of ** Guilty of murder in the first degree.” The cause has attracted much atten- 
tion, but its interest is rather psychological than professional. Mr. Crittenden 
was a distinguished lawyer, a daring speculator, a man of cultivation and intel- 
lectual vigor, a member of the famous Kentucky family of that name. Counsel 
in describing him found prose unequal to the emergency, and sought adequate 
expression in nearly two pages of poetry, quoted from Pollock’s Course of Time, 
and certainly depicting a man of very uncommon moral and intellectual traits 
But these astonishing qualities did not suffice to prevent him, though he was a 
married man, from being caught in the toils. Mrs. Fair was apparently not 
more than tolerably good-looking; but she was of a vehement and passionate 
disposition, and it was probably her character rather than her face that proved so 
attractive to a man of Mr. Crittenden’s calibre. She had two ruling tastes; 
namely, for money and for men. She had, in her brief career, gratified each 
with great success. She had managed to lay by some $10,000; and she had been 
married four times, and ought for the sake of her own fair fame to have been 
married even oftener. 

These two appetites went hand in hand pretty harmoniously upon the whole, 
though at times somewhat ludicrously. Thus, while she was trying to separate 
Mr. Crittenden from his wife, she writes: ‘‘ It seems to me that you might have 
made her choose between you and the furniture; and then, if she insisted upon 
despoiling my house of almost every thing in the shape of furniture, which I held 
sacred, then you ought to have remained mine, —all mine.” The same letter con- 
cludes with a paroxysm, for which we must refer the reader to the original report. 
But we must do Mrs. Fair the credit to say that her letters do not contain many 
passages ‘‘ de hault goust.” There is a little maudlin sentiment, and a good deal 
of fleshly passion thinly covered by the language of love, but rather less stuff 
than might be expected. Wrath and jealousy finally got the better in the conflict 
with worldly prudence. She had long been expecting and demanding that Mr. 
Crittenden should procure a divorce from his wife and marry her. She could not 
bear, as she often wrote to him, to think that he was sleeping with another woman, 
She hounded him on ceaselessly, and he met her with promises. Finally, when 
his wife came on from the Eastern States to join him, Mrs. Fair could bear it no 
longer. She talked to him in her usual strain, Unknown to him she followed him 
to watch his meeting with his wife. She saw him kiss his wife, and her vindic- 
tiveness culminated. She walked up to him, and shot him through the chest, 
dead, 
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At the trial she set up the thread-bare defence of insanity. It was obvious 
that she was not insane a little while before or a little while after the event. But 
she sought to make out that when she fired the fatal shot she knew not what she 
was about. Her testimony concerning this was extremely clever. She began by 
giving a clear narrative, which as she neared the actual moment of the murder 
grew more and more indistinct, until at last she appeared like one absolutely bereft 
of memory. She would not say that she could remember nothing, that she looked 
back upon an utter blank. Far better than this was her testimony. Certain facts 
seemed to whirr backwards and forwards before her mind’s eye with an uncertain 
motion, and an indistinct outline. She could not fasten them or describe them 
definitely. They danced like will-o’-the-wisps, in what was otherwise a black void 
of forgetfulness. It may be that her evidence here followed the precise truth. 
It does not impress us so. But whether it was genuine or false, it was put in 
admirable shape. 

The trial was conducted in the main thoroughly and well, with somewhat less 
regard for the decorum of the court-room than is customary in most Eastern 
cities, though far in advance of the practice in New York City in this respect. 
Here is a sketch of a scene: — 


Tue Wirxess. — (Mrs. Fair.) I am sure he was the only friend I had in the world. 
I would not have desired to have harmed him, and if he had been living now, gentle- 
men, when Mr. Campbell insulted me the other day, he would have made Mr. Camp- 
bell on his bended knees apologize for it. [Here there was considerable applause in 
the court-room.} 

Tue Court.— Silence! The officers will bring the parties forward immediately 


that applauded. Bring them forward at once and have them sworn. 

Aw Orricer. — [After a search had been made among the crowd outside.] We 
cannot find anybody who applauded. 

Tue Court. — Bring them all forward and have them all sworn. 

Tue Witness. — (Mrs. Fair.) Judge, it was my fault, probably. 

Tue Courtr.—(To the witness.) Just answer the questions, madam. Of course 
you are not to blame for the disturbance. 

Tue Wirtyess.— Well, Judge, human nature could not stand it. 

Francis M. Hvueues is brought forward by the officers and sworn by the clerk. 

Tue Covurt.— Q. Did you applaud? A. No, sir. 

Q. Did you see any one applaud? A. No, sir; I did not see any one. 

Q. You did not see any one, and you did not applaud? A. No, sir. 

Tue Court. — The officers will bring forward some one who did, then. 

Emity Pirt Stevens is here pointed out by an officer in the court-room, and rising, 
advanced towards the Judge and says: “Judge, I was not aware that I could not 
applaud in court.” 

Tur Court. — Q. Did you applaud? A. I said “ Good.” 

Q. What is your name? A. Emily Pitt Stevens. 

Q. You did applaud in the Court, did you? A. I said “ Good,” and I put my hand 
down on the desk so [showing]. 

Q. Did you make any noise? A. I made no noise with my feet. 

Q. Did you with your hand? A. With my hand I did. 

Tue Court. — You are fined $25. 

Tue Witness. —(Mrs. Fair.) I will pay it. 

Mrs. Stevens. — Thank you. 
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Mrs. Boorn is here pointed out by some party as having applauded, and says: “] 
did not applaud.” 

A Voice, — You did. 

Mrs. Booru rising and addressing the Court: “ Judge, I was not aware that I could 
not applaud.” 

Tue Courtr.— Q. What is your name? A. Mrs. Booth. 

Q. Did you applaud? A. I stamped my foot ; I was not aware that it was against 
the rules. 

Tur Court.—(To the clerk.) Enter a fine of $25. 

Tue Wityess.— (Mrs. Fair.) I will pay it. 

Mrs. Boorn. — Thank you. 

Tue Court. — (To Mrs. Fair.) You will have to draw heavily on your bank if 
you pay the fines of all of them. 

Tue Wityess. —(Mrs. Fair.) I do not think, your honor, these ladies understood 
the rules of the Court. 

Tue Court. — Well, they will understand them now. I wish the officers now to 
keep a careful look-out, and arrest any person guilty of applauding on either side. 


The arguments of counsel were long and elaborate, somewhat picturesque and 
high-strung, yet withal vigorous and effective. But the element of humor seems 
to be somewhat singularly developed among the barristers of the Pacific Coast 
if the following outburst may be taken as an example. It was proved that Mrs. 
Fair had procured the pistol used by her, several days before the murder. She 
accounted for this by saying that uproarious and impertinent boys were wont to 
haunt the door-way and staircase of the house in which she had rooms. She 
feared them, and wished a means of protection in case of need. Counsel dealt 
with her explanation as follows : — 


It will not do for this lady to declare, either now or at the time of the purchase, 
that she procured this pistol, this instrument of death, in order to shoot boys. Boys, 
as a general rule, are not shot. It is not necessary, nor is it customary, in this or any 
other civilized community, to shoot boys. It is not necessary for women living in San 
Francisco to employ pistols for the purpose of shooting boys; because we have a 
very large and a very useful and energetic and vigilant police. 


The character of the American Law Review caused an animated discussion. 
Mr. Campbell, in behalf of the prosecution, }egan to read, with encomiums, from 
its pages. Mr. Quint, for the defence, interrupted him, and began to read from 
Greenleaf on Evidence, to show that the introduction of the proposed extracts 
was improper. Mr. Campbell thereupon objected to any thing being read from 
Greenleaf. 


Mr. Quint. — That is a law book. 

Mr. Campse.y. — Well, is not this a law book ? 

Mr. Quint. —I might go out and get some blue-covered book, or yellow-covered 
literature, rather, and read that to the jury, with the same propriety. 

Mr. CamMppety. — You can bring in any covered literature you please, and I think 
that yellow-covered literature is exactly applicable to the triul of this case; because, 
nowhere, except in yellow-covered literature, can the principles upon which this 
defence is based be found indorsed. 

Tue Court.—I will allow you to read the book. 

Mr. Quint. — We take an exception. 
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{Mr. Campbell reads from page 489 of the American Law Review, April number, 
1871.] 
We have always thought that the Review had a fine future before it. 


On Representative Government and Personal Representation. Based in part upon 
Thomas Hare’s Treatise, entitled, ‘*‘ The Election of Representatives, Parlia- 
mentary and Municipal.” By Simon Srerne. Philadelphia: J. B. Lippin- 
cott & Co. 1571. 12mo. 


Ir has often been noticed that simultaneous discoveries in natural science and 
the mechanical arts are frequently made in different parts of the world by inde- 
pendent investigators. It seems not to be generally known that, in at least one 
case, a purely intellectual discovery in a very different field has been made in the 
same way. In 1857, Mr. Thomas Hare made known his scheme of minority 
representation, embodying ideas of which he undoubtedly believed himself to be 
the sole possessor. Yet, at that very time, in the kingdom of Denmark, a law 
providing for the election of representatives by a system of minority representa- 
tion, was in actual operation. This law was identical in all its main features with 
Hare’s scheme. An interesting account of the Danish law may be found in a 
report made by Mr. Robert Lytton, British Secretary of Legation at Copenha- 
gen, to Sir A. Paget, in conformity with instructions sent out by the British Gov- 
ernment for the purpose of obtaining information on the subject of minority 
representation. Mr. Lytton says: ‘* In the year 1855 . . . a Danish statesman 
of great eminence and ability, considering the same subject from a different point 
of view, and arriving at almost identical results by a different process, had fully 
anticipated every essential principle and part of the electoral system first advo- 
cated in England by Mr. Hare.”! 

We do not for a moment doubt the independence of Mr. Hare’s discovery, but 
this curious coincidence certainly merits the attention of those who are interested 
in the questions connected with the right of property in ideas. 

It is frequently urged against the Hare system that it is impracticable. It is 
too intricate for ordinary human beings, it is said; for constituents you would 
need a nation of Andraes and Hares; for inspectors you would need a board of 
Newtons. The system asks for more intelligence and integrity than the world 
has to give. To this it may be replied that the system is no more intricate than 
the Post Office, —a bureau wholly managed by the government, and managed, in 
one country at least, honestly and intelligently ; and that its impracticability is 
disproved by its success in Denmark, where the constituencies are certainly not 
more intelligent than in America. For sixteen years has this system of repre- 
sentation, so loudly decried by the glib tongues of ignorant men, been in suc- 
cessful operation. Until its opponents have at least made a study of the effect 
of the Danish legislation, it behooves them to remain silent. Without expressing 


1 Personal Representation. Speech of John Stuart Mill, Esq., M.P., delivered in 
the House of Commons, May 29th, 1867. With an Appendix, containing notices of 
reports, discussions, and publications on the system in France, Geneva, Germany, 
Belgium, Denmark, Sweden, the Australian Colonies, and the United States. 
London: Printed by Henderson, Rait, & Fenton, 23 Berners Street, W. 1807. 
Pamphlet. 
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any opinion as to the relative merits of the various plans which have been pro- 
posed, we desire to call our readers’ attention to the immense importance of the 
underlying principle. In Illinois, provision for minority representation has been 
made by the new constitution; in South Carolina, the tax-payers’ convention 
urges its adoption by the people; in New York, minorities are crudely repre- 
sented on the bench; while the principal university of Massachusetts has given 
minorities the right to influence the selection of candidates for one of the govern- 
ing boards. In England, the ** three-cornered” constituencies appear to have 
become part of the regular constitutional machinery. 

Under these circumstances, Mr. Sterne’s book is a welcome addition to the lit- 
erature of the subject. Without being an original work, it lays before its readers 
in an intelligible form the most important points of Mr. Hare’s plan, —a plan 
which was not made too clear by its author. Besides this it contains some val- 
uable suggestions as to tke introduction of the minority principle into corporate 
elections. It seems impossible to doubt that the system would be in such elec- 
tions a great safeguard, though in cases of gross fraud, like that of the Erie 
Railway, it makes little difference what systém of representation is in force: if a 
minority of the stock-holders become troublesome to the governing board, they 
can at any time be swamped by a new creation of stock. Mr. Sterne brings out 
ohe fact with distinctness to which suflicient attention has never been paid, — 
that under the majority system the majority test is applied at two different stages, 
when it is only necessary at one. Those who have argued for the majority rule 
have always maintained that the ultima ratio populi must be in all cases the 
majority ; that numbers must decide questions, because nowhere except in num- 
bers is force to be found. Therefore the majority ought to decide in the selection 
of a representative, as elsewhere. But they confound, as Mr. Sterne says, 
selection with decision. Because the legislative act must be a majority act, is no 
reason that the act of selection for the legislature should be the same. Decision 
must, in the case of a numerous body, always be the act of a majority ; the selec- 
tion of those who are to decide is a radically different matter. For example, 
under the Hare system, a population of a million, supposing the representative 
unit to be ten thousand, would return one hundred representatives. As each one 
of these representatives is the delegate of ten thousand voters, a majority of the 
representative body would in all cases be a majority of the entire constituency. 
To introduce the majority principle at a lower stage, is to introduce it where it is 
unnecessary. Indeed, the introduction of it there is not only unnecessary, but 
vicious; for it has been repeatedly shown that the operation of the majority rule 
in the selection of representatives frequently renders the act of an apparent 
representative majority the act of a real popular minority. 


A Ilistory and Analysis of the Constitution of the United States, with a full account 
of the Confederations which preceded it; of the Debates and Acts of the Conven- 
tion which formed it; of the Judicial Decisions which have construed it; with 
Papers and Tables Illustrative of the Action of the Government and the- People 
under it. By C. Towie. Third Edition. Revised and enlarged. 
Boston: Little, Brown, & Company. 1871. 8vo. 


Iy Mr. Towle’s analysis, which forms the principal part of his book, each clause 
of the Constitution is immediately followed by a notice of its origins, ‘If the 
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same or a similar power or provision had been contained in any of the articles of 
confederation, the article, or the portion of it containing the power, is inserted. 
This is followed by the proceedings upon it in the convention, showing the form 
in which it was introduced, the modifications to which it was subjected, and a 
synopsis of the debate to which it gave rise, until it assumed its final shape and 
place in the Constitution. ‘To this is appended an abstract of the judicial con- 
structions which have been given to it.” ‘This is a valuable and original method 
of arrangement; of course its merit depends upon its accuracy and fullness. 
The only carelessness which we detect is in Mr. Towle’s exposition of the judicial 
constructions, which have been collected very hastily, and without discretion. For 
example, as the judicial construction of Art. 1V., § 1, cl.1. ‘* Full faith and 
credit shall be given in each State to the public acts, records, and judicial pro- 
ceedings of every other State. And the Congress may by general laws prescribe 
the manner in which such acts, records, and proceedings shall be proved, and 
the effect thereof,” these paragraphs are all we find : 

‘« A judgment of a State court has the same credit, validity, and effect, in every 
court within the United States, which it had in the State in which it was rendered. 
Hampton v. McConnell, 3 Wheat. 234. 

«« They have only such effect as they possessed in the State in which they were 
taken. Bank of Ala. v. Dalton, 9 How. 528; see also, 1 Stat. 129, and 9 How. 
528.” 

The litigants in the cases cited were certainly not directed by the Supreme 
Court to regulate their future conduct by so oracular a construction as this. 

Mr. Towle’s book contains a good many extracts of historical interest, taken 
from the Madison Papers, and is, on the whole, a compendium which may be of 
use to the student. The author has added in the present edition, ‘‘ besides other 
matter necessary to adapt it to the present time, a thoroughly prepared analytical 
index to the Constitution, and a separate index to the other matter contained in 
the book.” The analytical index shows so much care that we shall look for a 
revision of the judicial constructions in the next edition. We would also suggest 
that in the fourth edition the author should reconsider his statement, that ‘* broad 
and trackless oceans separate the Old World from the New. Equally separated 
are the principles which underlie and give form and vitality to the institutions that 
prevail in the two hemispheres.” Is not the metaphor a little marine for a treatise 
on the Constitution ? 


The Academical Study of the Civil Law. An Inaugural Lecture, delivered at 
Oxford, February 25, 1871, by James Bryce, D.C.L., of Lincoln’s Inn, 
Barrister at Law, and Fellow of Oriel College; Regius Professor of Civil Law 
in the University of Oxford. London and New York: Macmillan & Com- 
pany. 1871. Pamphlet. 

Tuts is an able and well written argument for the study of the Roman law; a 
statement of the utilities ** which connect it with the liberal studies of this place 
(Oxford), and specially with classical philology, with history, and with ethics ; 
and those which belong rather to the faculty of law, and entitle it to a place in a 
strictly professional curriculum.” With regard to the latter class we do not think 
that the author’s recommendations would be sound for students of the law in this 
country. ‘The temptation in our practice is rather to content oneself too easily 
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with general principles than to ‘* become absolutely averse to them,” which we 
are told is the tendency of an English practitioner. Nor do we think that it is 
true that ‘* the characteristic type of excellence, which the profession ” in America 
‘*has delighted to honor, is the so-called ‘case lawyer.’” Our practice is too 
general and unspecialized for that. ‘The common law begins and ends with the 
solution of a particular case. To effect that result we believe the best training is 
found in our moot courts and the offices of older lawyers. It should be said, how- 
ever, that Mr. Bryce is speaking rather of the advantages of the study to the 
jurist than to the practitioner. But even here we cannot help surmising that he 
has in mind the merits of Savigny and Von Vangerow, quite as much as those of 
the Roman lawyers. We quite agree that it would be well if every student could 
be made to study law philosophically from the beginning. But we should send him 
for that purpose to Maine and to Austin, to the history of our own law in Spence’s 
first volume, and the invaluable little book just published by Mr. Stubbs,' and 
even to text-books which might be named. We should hesitate to send him 
to Ulpian. That every lawyer who aims at being more than a practitioner should 
know, at least, so much of the Roman law as to intelligently estimate its influence 
on our own, we not only admit but confidently assert; but we think that the 
knowledge is best acquired after our own is pretty well mastered. Having said 
so much it is only right to give Mr. Bryce full credit for the candor and force with 
which he states his opinion, and for a sense of the proportion of things which has 


been sadly wanting in some English writers who have trod the same paths before 
him. 


The Principles and Practice of Courts of Justice in England and the United 
States. By Conway Roprnson. Vol. VI. Further, as to the Grounds and 
Forms ef Defence in Personal Actions. Richmond: Woodhouse & Parham. 
Washington: W. H. & O. H. Morrison. Baltimore: Cushing & Bailey. 
Philadelphia: T. & J. W. Johnson & Co. 1870. 


Turis is the sixth volume of Mr. Robinson’s elaborate, able, and exhaustive 
work. We have heretofore noticed it in our number for October, 1869, on the 
appearance of the fifth volume. We need not repeat what is there said. The 
favorable opinion we then expressed is confirmed by an examination of this 
volume. We are glad to see that Mr. Robinson has attempted to remedy 
what we then suggested was an inappropriateness or inadequacy in his title, in 
that it failed to convey the extent and scope of his work. He now makes it 
**The Principles and Practice of Courts of Justice,” instead of the simple 
** Practice,” as it has been in the five preceding volumes. We refer to this 
because the general idea associated with works of practice gives no adequate 
expression of the character and scope of this work, as will be seen by the most 
casual examination. 

It is enough to say of the present volume, that in all its characteristics it is a 
fitting supplement to its predecessors, and possesses all their distinguishing traits. 
It comprises some 1100 pages of compactly printed matter, divided into titles 
and chapters, and subdivided into sections, each of which is numbered, and has 


an appropriate heading, expressive of its contents. The work is thus very acces- 
sible to consultation. 


1 Documents illustrative of English History. Clarendon Press Series. Oxford, 
1870. 


dc 

al 

ol 

rm 

d 

| fi 

| 

t 

1 

| 

YIIM 


BOOK NOTICES. T1T 


The first title, comprising 15 chapters and 324 pages, is devoted entirely to 
defences, their substance, and modes of statement in actions on policies of insur- 
ance. We think it would be difficult to find a more concise and better epitome 
of the law on this subject. The second title is devoted to defences on actions for 
rent, or on covenants in leases, upon awards and judgments; the third, to 
defences to actions against executors, administrators, heirs, and devisees; the 
fourth, to actions of trover and replevin; the fifth, to actions of trespass; and 
the sixth, to special actions on the case, — including, in the several chapters under 
this last title, actions of slander, for conspiracy, &c., against sheriffs, inn-keep- 
ers, common carriers, parties shipping dangerous articles without notice, and 
actions to enforce patents and copyrights. 

In all these titles, the author, as in the title on Insurance, not only discusses 
under appropriate sections what will constitute a defence, but the mode by which 
it is to be made available. In every instance the principles of the English and 
American cases are carefully eliminated and concisely stated; giving to the prac- 
titioner readily and with great accuracy and brevity precisely what he will 
desire to have, and the authorities, English and American, upon which it rests. 

The first four volumes of this work are now out of print,-and not easily to be 
obtained, and we see by the preface to this one that the author does not contem- 
plate a new edition until the completion of his work by the publication of Vols. 
VII. and VIII. Meantime it will be useful to know that the fifth and sixth vol- 
umes, together with the seventh in press, will, independent of the previous 
volumes, constitute a treatise in themselves as to defences in personal actions, 
and one more complete, accurate, and convenient, we think, than any yet pub- 
lished on either side of the Atlantic. 

We cannot close this notice without referring to the masterly and exhaustive 
examination which Mr. Robinson gives in the preface of this volume to the recent 
case of Patrick Woods, imprisoned by order of the House of Representatives 
of the United States for an assault upon one of its members at Richmond, Vir- 
ginia, on the alleged ground that such assault was a breach of the privileges of 
the House. In some fourteen pages the whole subject of privilege and its extent 
is carefully examined and discussed, and the same conclusion as to this particular 
ease arrived at, which Senator Sumner and some of his colleagues in the Senate 
have so recently and so emphatically expressed. 


Curiosities of the Law Reporters. By Frankurn Fiske Hearp. Boston: Lee 
& Shepard. New York: Lee, Shepard, & Dillingham. 1871. 


Tuere are few more generally amusing subjects for a collection than the face- 
tie of the law, and we can safely say that this little volume will be found enter- 
taining by laymen as well as lawyers. The latter will find in it a good many old 
friends and some new acquaintances, and will be glad to have them all gathered 
where they can get at them. But there are plenty more curiosities where these 
came from, and we shall hope for a second series. 


Cunningham’s Reports, which have been lately republished, will give the editor 
this : — 


“Tn the year 1598, Sir Edward Coke, then Attorney-General, married the lady 
Hatton, according to the book of Common Prayer, but without banns or license ; 
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and in a private house. Several great men were there present, — as Lord Burleigh, 
Lord Chancellor Egerton, &c. They all, by their proctor, submitted to the censure 
of the Archbishop, who granted them an absolution from the excommunication 
which they had incurred. The act of absolution set forth, that it was granted by 
reason of penitence, and the act seeming to have been done through ignorance of the law, 
Middleton v. Croft, pp. 55, 61, of the original edition. 


We may also refer him for his private reading to L. R. 1 P. & D. 405, 406, 
407. Meanwhile, we thank Mr. Heard for a very pleasant hour. 


Reports of Cases in the Supreme Court of Nebraska. By James M. Wootwortn, 
Counsellor-at-law. Vol. I. Chicago: Callaghan & Cockcroft. 1871. 


“*Can any good law come out of Nebraska?” This question, which the locus 
fori naturally suggests, is answered most emphatically in the aflirmative by the 
volume of Reports before us, — the first judicial returns of the new Supreme Court 
of the infant State of Nebraska. A very limited selection from the cases decided 
by the Supreme Court of the Territory, before its admission as a State, is given 
at the end of the volume; and these seem to have been saved from oblivion only 
by the accidental fact that the reporter, Mr. Woolworth, was counsel in more 
than half of the cases reported. 

The mechanical execution of the book, the printing, binding, and lettering, are 
models of excellence, and the paper is thick and substantial, an unusual circum- 
stance in books of this class; but we notice with regret that the State of Nebraska 
was obliged to call in the assistance of a sister State in the publication of its 
judicial records. 

The whole volume shows very clearly, not only that the reporter is a sound 
lawyer, but that he has good taste and good sense. The indexes are systematic 
and complete, the head-notes full, it being a noticeable exception when they are 
too full, and the general arrangement of the books leaves nothing to be desired. 
We are obliged to protest, however, against the inordinate space given in many 
cases to the briefs of counsel. The professional reader does not wish to have 
presented to him any thing more than a skeleton of the argument itself, with the 
cases referred to in the brief, which are apt and appropriately cited to sustain 
the points set forth. 

The cases reported in this volume are not of unusual interest, but the opinions 
of the court are distinguished for their judicial dignity and decorum, marked 
good sense, and a sound knowledge of the principles of law. As Nebraska is one 
of the States which is blessed with a Practice Act, a very large proportion of 
the reported cases are necessarily upon points of practice, which are of no spe- 
cial interest beyond the boundaries of that State, and we shall not allude to them 
further. A few of the cases treat of constitutional questions of some interest 
and importance. 

In the case of The People v. Loughbridge, p. 11, we find a well-considered deci- 
sion upon a point over which there has been a long-sustained conflict of judicial 
opinions. This Court held that the bringing into one State by the thief, of goods 
stolen in another State, is not larceny which is indictable in the State in which 
the stolen goods are brought; and relied upon Judge Shaw’s decision in Com- 
monwealth v. Uprichard, 3 Gray, 434. 
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In the case of Miller v. Finn, p. 254, the question of removal from the State 
Courts to the United States Courts is discussed at great length and with consid- 
erable ability. The facts in the case were these: A bill was filed against the 
defendant Finn and others in the District Court of the Territory of Nebraska, 
in August, 1865, and Finn’s answer was filed with some apparent deliberation in 
July, 1866, and another defendant, Hileman, filed his with more deliberation in 
November, 1867. In July, 1868, decree was rendered in favor of the complain- 
ants, and the matter sent to a referee for a settlement of the accounts. From 
this decree the defendants appealed, and also from the account rendered by the ref- 
eree ; and Hileman then moved into Iowa for the purpose of effecting the removal 
of the case to the United States Court. The court held that ‘‘trial” in the 
United States Statute refers only to matters of law, and ‘‘ final hearing” to mat- 
ters in equity, and refused to grant the petition to remove ; and among other points 
decided that the application, if made by one of several defendants, can only be 
supported in a cause which may be effectually proceeded in against one defend- 
ant separately from the others. 

In Columbus Company v. Hurford, p. 146, it was held that a corporation whose 
governing power is vested in a board of directors is not bound by the acts of its 
stockholders. The act of the stockholders in this case was the giving of a release, 
which was given by a committee of five appointed from the body of, and at a 
meeting of, the members of the company, but never ratified by the directors. 

Smiley v. Sampson, p. 56, is reported at great length, and decides several im- 
portant questions relating to the law of pre-emption of lands, which are, however, 
of no general interest. 

In McAusland vy. Pundt, p. 211, the court holds that, if a party who has recov- 
ered a judgment or decree becomes the purchaser of property thereunder, and 
conveys the same to a third party, and afterwards the judgment is reversed in 
the appellate court, such grantee will retain the property notwithstanding the 
reversal, and so will the party himself who purchases under the decree, if he 
retain the property at the time of reversal. 

Bradshaw vy. City of Omaha, p. 16, is perhaps the longest case in the volume, 
but it is an interesting one, and its length may be accounted for by the fact that 
Mr. Woolworth appears as counsel for the appellant, and the judgment of the 
lower court was reversed. The point decided is, that the constitutional provision 
that private property should not be taken for public use without just compensa- 
tion implies that it shall not be taken for private use at all; either with or with- 
out compensation. And ‘‘that the nature of the act of taking one man’s 
property and giving it to another is not modified by the circumstance that the 
party to whom it is given is a city.” The owner of some land distant two miles 
from the city of Omaha suddenly discovered that by an act of the legislature it 
was included within the limits of that city, and taxed severely as city property. 
The court held in an able and elaborate discussion of decided cases, and of gen- 
eral principles, that the act of the legislature was unconstitutional. 

Burley y. State, p. 385. In this case the court held that it was error to refuse 
to permit on cross-examination a question as to his being intoxicated being put 
to a witness who, on his direct examination, has testified to acts and declarations 
of the accused and the deceased before the homicide, which tend to fasten guilt 
on the former. 
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Mills v. Redick, p. 437, is rather a novel case. The court held that replevin 
would lie for buildings, although they, at the time replevin was brought, were 
aflixed to the soil by the party then in legal possession of the land. The action 
was maintained on the ground that the buildings had been set upon blocks by 
the party holding the soil under them under an imperfect title, and who had been 
evicted from the possession thereof by the party having the legal title, leaving 
the buildings standing upon blocks at the time of the eviction, which blocks 
were afierwards removed by the party in possession. 


Leading and Select American Cases in the Law of Bills of Exchange, Promissory 
Notes, and Checks ; arranged according to subjects, with Notes and References, 
By Isaac Reprieip and MELvILte M. Bicetow. Boston: Little, Brown, 
& Company. 1871. 8vo. 

‘* Tue editors have first endeavored to preseut the history of commercial paper 
throughout its usual stages; and then to illustrate such collateral branches of the 
general subject as are of practical importance.” They begin with the form and 
requisites of negotiable paper, pass in order to the maker’s liability, drawer’s 
liability, acceptance, indorsement, holder for value, presentment and demand 
for payment, payment, proceedings on non-payment, excuses of presentment 
and notice, actions and evidence; and then finish with a number of matters, such 
as suretyship, forgery, lost bills and notes, checks, and so forth, which cannot be 
classed exactly, but of which a knowledge is useful. The cases under each head 
are numerous, and seem to be well chosen; the notes are short, but show hard 
work and acuteness. We may refer, for instance, to that which follows Horsman 
v. Henshaw, p. 59 et seq. Mr. Bigelow has already shown himself so honest and 
useful a writer that he does not need the aid of an eminent name to commend 
him to the public. Of course it has not been possible to compare this book with 
the text-writers, and to find out exactly how much of what is contained in Parsons 
or Byles is not contained here; indeed we should probably be told that this 
volume was intended to supplement those authors, not to supplant them. Look- 
ing at it in this way, there seems to be room for it in the libraries of lawyers who 
want the important cases on some leading subjects, and who cannot (as who can?) 
afford the reports. 


Stock Dividends. The rule in Minot’s Case again, re-stated with Variations by 
the Supreme Judicial Court of Massachusetts. By a Layman. New York: 
G. P. Putnam & Sons. 1870. Pamphlet. 


Tue author of this continuation of ‘‘Common Sense versus Judicial Legisla- 
tion, &ec.,” which was noticed in our April number, continues to disport himself 
as a layman among the innocent herd, although occasional glimpses of his keen 
eyes and sharp teeth might well make the laity doubt their would-be asso- 
ciate. 

His use of authorities as well as the method of these productions show that 
the author was at least partially trained to the bar. We are tempted to exclaim, 
with Sir Hugh Evans on meeting Falstaff in the dress of the old woman of Brent- 
ford at Ford’s house, ‘I like not when a’oman has a great peard. I spy a 
peard under her muffler.” In this supplement, however, our author is gradually 
discarding the cumbersome machinery of an “ early rising legal friend,” and ‘a 
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nephew, Richard (Roe) ;” and when his next essay appears, wherein will probably 
be discussed the case of Leland v. Hayden, 102 Mass. 542, in which money divi- 
dends are treated as capital, and stock dividends as income, we shall behold 
in propria persona the cramped chess-player who has heretofore governed the 
movements of the automata. 

In this essay, the Review —which it seems gave offence in its notice of the 
author's first effort — comes in for a share of ridicule with the Supreme Judicial 
Court; and the Reviewer is gratuitously instructed in the method of managing 
causes in the Municipal Court, which our layman seems to regard as the Elder 
Weller did the Old Bailey, a tribunal whose proceedings governed all others in 
the realm. 

The essay is written in rather a bright way, and may amuse and instruct its 
readers if it does not convince them. The questions discussed in the class of 
cases to which Minot v. Paine (99 Mass. 101) belongs, no lawyer regards as 
easy of solution. Nor is any conclusion free from objections more or less grave. 
To this is to be attributed the apparent force of the layman's censures. That , 
conclusion, of course, is to be adopted to which there are the fewest objections. 
To the fact that the court has attained that result we attribute the acquiescence 
of the bar, which we think considers the decision in Minot v. Paine correct. 
The case, of course, was not decided in ignorance of the patent objections urged 
by the layman, but neither did the court fail ‘‘ audire alteram partem.” That 
the rule stated in Minot v. Paine, which is to regard cash dividends as income, 
and stock dividends as capital, may be too general to meet every case, is entirely 
probable, but we think it will be found to apply to the larger number of cases 
which arise. General rules are not made to cover all cases, nor does the fact 
that they are subject to exceptions detract from their value. The case of Minot 
v. Paine, had it arisen there, would have been decided in precisely the same way 
in England, as in our courts. 

The case of the Barton’s Trusts, Law Rep. 5 Eq. 238, referred to in the opin- 
ion in Minot v. Paine, not only covers the principle adopted by Minot v. Paine, 
but goes further. 

The facts of that case were these: A testator left five shares in the India Gen- 
eral Steam Navigation Company. The company added three new shares to the 
original five out of the earnings of the steamers for the last half year, to be 
applied to the cost of new steamers. The new shares were issued to represent 
the money so used and applied. The new shares were held by Vice-Chancellor 
Wood to be capital and not income, as the company had power to make such an 
appropriation of a portion by their profits, and the shareholder was bound by the 
action of the majority of the corporators. 

In the April number of the Review, we said that the ‘‘common sense” view of 
Minot v. Paine was not likely to influence the perverted minds of the chief jus- 
tice and his associates. This remark seems to be unintelligible to the author of 
these criticisms. Perhaps we cannot better explain our meaning than by calling 
his attention to the fact that he has wholly omitted to notice this case of Barton's 
Trusts, though it is cited in Minot v. Paine, and in a great measure governed the 
decision in the latter, while his language certainly implies that he supposes that the 
present law of England differs from ours. It is such omission, and such commis- 
sion, which usually distinguishes ‘* common ” from professional sense. 
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In order to attain complete and perfect equity, as between a tenant for life and 
remainder-man, the exact earnings of property in trust during his life tenancy 
should be paid over to the life-tenant. 

When the trust property consists of bonds, the income derived from them by 
way of interest when paid over leaves no question, Even in that case when the 
bond on the death of the tenant for life comes to the remainder-man, the value 
thereof owing to the gradual depreciation of money is less than it was when it 
became a part of the trust. This variation in value, however, testators are sup- 
posed to have in view. But as soon as property, in the form of shares in stock 
companies, is either left in trust by testators or settlers, or purchased by trustees 
as an investment, a new method of ascertaining income is necessary. The whole 
income of each year could never be precisely ascertained, nor would it be wise to 
divide the whole earnings of each particular period. 

A well-managed corporation is not unlike a vineyard in which the vines are 
each year growing larger and stronger, and more capable of producing fruit, 
- while the annual crop is removed for consumption. And if a vineyard were 
devised to a tenant for life, and at his death to a remainder-man, the tenant for 
life would only be entitled to the fruit of each year; while the increase of the 
vines, the new stalks with the old, would benefit the life beneficiary only as they 
became capable of producing, but would finally come with their increase to the 
remainder-man. And in the management of such a trust, the careful and just 
steward would not fail to set out new scions as well as obtain an increase of the 
original stalks, which new scions would pass to the remainder-man as well as the 
original vines increased by their natural growth. 

The owner of shares in a corporation holds them subject to the power of the 
directors to declare dividends of such parts of the earnings as they please, or to 
withhold them altogether (in the absence of fraud), or to apply portions of them 
to perpetuating the corporation by investing them in permanent improvements, 
Moreover, as soon as there is any surplus held by a corporation, its stock does 
not represent the value of the original plant. The price which is paid for a share 
represents the value of an integral portion of the original capital, with a further 
right to share in accumulations already earned. 

If a testator or settler leaves stock, which sells in the market for $120 per 
share of $100, the twenty per cent advance. represents, perhaps, the intrinsic 
value of the stock, its capacity to earn; indeed, the corporation may be in 
debt. On the other hand, it may and commonly does represent a surplus, an 
accumulation of earnings. If, after the death of the testator, a dividend be 
declared of the whole surplus earnings, this will take from the property placed in 
trust an integral portion of its value at the time of the settlement or death of the 
testator. 

Now, directors of corporations are trustees with the discretion to divide earn- 
ings, as it is prudent to divide them; and these are the regular dividends. They 
have power to lay by a surplus to keep up the property, or to invest earnings in 
permanent improvements. The original plant is constantly deteriorating with 
time, and how much of the earnings invested in improvements merely make good 
that depreciation cannot be estimated accurately. Nor can it be told without a 
most complicated and expensive investigation by a master in chancery in each 
and every case, and then only by means of approximate estimates, how much of 
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the surplus laid aside in money from the earnings, or invested in improvements, 
has been earned since the settlement or the creation of the trust. So in the pur- 
chase of stocks for similar trusts, the price paid represents not only the stock at 
par value, but its accumulations. If these accumulations were divided at once, 
the corpus of the trust would suffer. Therefore, when new stock is made and 
distributed, say one new share to every ten then held, the eleven new shares 
represent nothing but the original value put in the trust with its accumulations 
invested in permanent improvements which the directors of the company had a 
perfect right so to invest, and which they have chosen shall not be absolutely 
divided, but shall be retained in the hands of the corporation for its preservation 
and perpetuation. To be sure the remainder-man gets in this case the benefit of 
what are really the earnings to a certain extent. Again, suppose the dividends 
declared, by reason of some depression in business or lack of receipts, encroach 
upon a surplus which has been accumulated in whole or in part before a settlement ; 
or suppose a surplus so accumulated be divided by the directors, — the dividend so 
declared takes from the corpus of the trust something that may be said equitably 
to belong to the remainder-man ; but the directors are entrusted with a discretion 
in this respect, and it is supposed that they will not encroach improperly upon 
the property of the corporation, any more than they will improperly refuse to 
make dividends. Jn this case the cestui que trust for life is benefited at the 
expense of the remainder-man. The courts properly refuse to throw upon trusts 
and trustees the burden and expense of investigating the status of every corpora- 
tion upon the declaring of every dividend, upon every allotment of new shares, 
and upon every division of money surplus. 

In Hooper v. Rossiter, M’Clel. 527, Lord Chief Baron Alexander states this 
broad principle of public policy fully and strongly. Take the case of Minot v. 
Paine. It appears that the trustee had purchased two hundred shares in the stock 
of the Chicago, Burlington, and Quincy R.R. Corporation at about sixteen per 
cent above their par value; that the stock dividend of one new share for every 
five held was made out of earnings accumulated in part before the purchase ; 
that the testator had also left in trust ten shares of stock in the Western R.R. 
Corporation, which were inventoried at forty per cent in advance of their par 
value; and the trustee had received on said ten shares three new ones, which new 
stock represented the large contingent funds of the corporation ‘* which had 
already been applied to construction and extinguishment of debts.” Had the 
court attempted to say, in all cases of trusts like this, just what part of that new 
stock dividend was earnings during the time of the life-tenants, a reference to a 
master in chancery to examine the whole affairs of the companies would have 
been necessary to determine the apportionment in each case; and there would 
have been as many investigations, with as many different results, as there were 
masters appointed in different cases. 

It seems to us that this would be an intolerable burden upon all trust funds. 
In that case it might have absorbed the value of the three extra shares in the 
Western RR. Corporation, and gone far towards using up the 35000 received 
from the Chicago, Burlington, and Quincy R.R. Corporation. 

The author is very severe upon a subsequent case in which the Hill Manufae- 
turing Co., having increased its capital from $700,000 to $1,000,000, declared a 
dividend of forty per cent in money which the stockholders could invest at par 
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in the new stock, which new stock was worth sixty per cent above its par value, 
This is the case of Daland vy. Williams, 101 Mass. 571, and it is not a common 
ease. An increase of capital stock was made because the corporation had act- 
ually invested its extra earnings in improvements of a permanent character. 
The old shares really represented their par value and a large accumulation 
besides. The statutes of Maine forbade the corporation to do that which it 
wished to do; viz., to make a stock dividend. Therefore it declared a money 
dividend of forty per cent, with the privilege of investing the same at once in 
new stock of much greater value. No trustee would hesitate to do this. 

The court simply regarded (as all equity courts do) the real character of the 
transactions. It was a stock dividend in spite of the Maine statute, and the 
Supreme Judicial Court no doubt took pleasure in so treating it. 

The pet case which the author suggests, of the Philadelphia and Reading R.R 
Co., in which dividends are in stock, cash, and sometimes optional, is undoubt- 
edly a troublesome one, and very likely one in which a trustee would require the 
assistance of an equity court. 

It might perhaps be held that trustees are not to be allowed the wide latitude 
in making investments which they have assumed to exercise in this country. A 
trustee is to regard the purposes of his trust in making investment. But suppose 
that it should turn out that there were earnings of the company one year which 
the directors should divide in cash, the rule stated in Minot v. Paine may be 
applied. Suppose they have invested earnings in permanent improvements, the 
stock dividend, if from the accumulations of earnings before and since the crea- 
tion of the trust, must be capital. The case of the greatest difficulty, — that in 
which it is perfectly clear that the stock dividend is from earnings, none of which 
are required to keep good the plant, for the last current period between divi- 
dends, — seldom or never arises. Again, a cash dividend avowedly arising from a 
sale of a portion of the road must be capital, and so treated. 

But suppose the dividend is really optional, not a case of Hobson’s choice, as 
in Daland vy. Williams, 101 Mass. ; suppose the dividend in cash and the dividend 
in stock are really equal, and it is purely a matter of fancy which to select, — the 
trustee may take whichever he pleases, and in his discretion he will probably select 
that which gives an income to the life-tenant, as that best carries out the purpose 
of his trust. From the statement of the affairs of this railroad corporation 
quoted by the author, it seems, as to the optional dividends, the intention of the 
transaction was to induce as many as possible of the dividend takers to invest in 
new stock to be issued to pay off the debts of the company. 

This investment of earnings we do not believe the trustee would be called 
upon to make ; because, prima facie, the earnings of the company, if not withheld 
by the directors in the exercise of their discretion, are properly divisible. It is 
possible he should consult the court. 

The subject, its difficulties, and the method of treating extraordinary cases, is 
also illustrated by the doings of some of the State banks at the time when the 
National Banking Associations were organized. These State banks had been 
required by law to keep a surplus of twenty per cent over and above capital on 
hand. Besides this, a large surplus was held by many of them derived from the 
advance of the price of gold coin. The real value of gold had not increased, 
but paper money had depreciated. It required but a par value of $100 per share 
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in paper to constitute the capital needed by them when organized as National 
Banking Associations. ‘The value of the stock varied at the time from $150 to 
$250 per share in different banks in Boston, predicated upon the surplus held by 
each. By the laws of the State, the State banks surrendered their charters upon 
organizing as National Banking Associations ; their capital was not all required 
for the new investment. They wound up their affairs by taking all the money 
necessary to make the capital and surplus of the National Banking Associations 
into which they were transformed, and declared very large dividends of their 
surpluses. This was really selling their gold for paper, and dividing a great 
part of the paper money so received. This was really a division of capital; and 
it would hardly be contended by a layman that if a corporation should sell all its 
assets and wind up its affairs, declaring four dividends of twenty-five per cent 
each, that the life-tenant should receive them all. In the case of Winslow v. 
Haven, 1865 (unreported), the Supreme Court of New Hampshire discussed the 
question involved in the winding up of several Boston banks, shares in the stock 
of which were held in trusts, as in Minot v. Paine, and determined that the 
money dividends declared must be treated as capital. In the case of a money 
corporation it would be much easier to determine what was actual earnings for 
any period than in the case of a railroad corporation, in which the funds may be 
invested in all sorts of deteriorating personal property, or in road-beds, tunnels, 
bridges, culverts, and stations. In considering all these questions the intention of 
a testator is always regarded by the courts ; and in cases in which the trust has con- 
sisted of a stock specifically devised, as in Read v. Head, 6 Allen, 174, of a land 
company where every dividend derived from sales of land must decrease the 
capital stock, the tenant for life has nevertheless been allowed to receive such 
dividends ; but we must understand that trustees, under ordinary circumstances, 
are not at liberty to place the funds entrusted to them in such wasting securities. 
Hill on Trustees, 384 (3d Am. ed. 566); Tiffany and Bullard on Trusts, 637, 
and cases cited. 

We must also remember that dividend means merely something which is divi- 
ded, and it may be the capital as well as the earnings which are so treated ; that 
it is the duty of the court to assist the trustee in determining whether a partic- 
ular dividend (meaning the part of the dividend going to the stockholders) is 
income or capital; and we do not think the court wrong in saying that, primd 
facie, a money dividend is to be understood to be earnings properly divided ; 
and that, primd facie, declaring a stock dividend is a division for convenience 
into more shares of the original plant and its accumulations, which are already 
represented by those original shares. 


Cases decided in the District and Circuit Courts of the United States for the Penn- 
sylvania District ; and also a case decided in the District Court of Massachu- 
setts, relative to the employment of British licenses on board of vessels of the 
United States. Philadelphia: Published by Redwood Fisher, 1813. Reprinted 
by Bourguin & Welsh, Philadelphia. 1871. 

TnosE who have the ambition so common among our admiralty lawyers of pos- 
sessing a complete collection of the United States Court reports will have to buy 
this interesting little pamphlet. The cases arose out of the war of 1812, and we 
read in them of the nature and effect of a Foster, and a Sawyer (as the licenses 
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of the British Minister and Admiral were called), and find allusions to the “ un- 
pleasant period of Mr. Genet’s transactions,” which have a pleasant smack of the 
past. The decisions are rather a matter of curiosity than of law; for the point, 
that sailing under an enemy’s license does not constitute of itself an act of ille- 
gality which subjects the property to confiscation, was overruled by the Supreme 
Court on appeal in some of these very cases. But Judge Peters’s reasoning is 
strong, and he speaks with the tone of one having authority. 


A Treatise on the Law of Mines and Minerals. By F, G, 
S. of the Inner Temple, Esquire, Barrister-at-law. First American Edition 
from the Third London Edition. By GrorGr M. Datras, Esq., of the Phila- 
delphia Bar. Philadelphia: John Campbell. 1871. 8vo. 


THE subject of this work must attract the attention of any lover of real prop- 
erty law; it is the application of settled principles to cases of real property rights, 
which are always complicated and full of doubt. In England, long ago, mines 
became separated in ownership from the surrounding land; it is most common 
there for the great owners to lease them for long terms of years, reserving rent; 
while the adjoining inheritance is in the hands of tenants or owners for the com- 
mon uses to which land is put. Every quality of estate attaches to mines; every 
degree of ownership-dower belongs to them; they can be mortgaged, and ten- 
ants can be ejected from them. All the analogous incidents of land, though exist- 
ing here, are modified and changed to meet the difference of the subject. The 
owner or occupant of a mine is constantly coming into conflict with his adjoining 
neighbors; on the surface, by his use of the surface belonging to himself for 
mining purposes, obnoxious to ordinary occupants, and by the subsidence of the 
surface of the lands of others, rendered insecure by the process of subterranean 
work; below the surface, by the conflict of boundaries, by flowage, and by the 
interference with the mining operations of others. The whole learning of ease- 
ments is called for at once under this head of the law; and it may be said with 
truth, that to understand well the subject of this work, is to be familiar with the 
whole law of real estate. This treatise, though probably known already to most 
of the profession, is deserving of a passing comment whenever it may come out 
in a new dress. It is very well arranged, beginning With a definition of minerals 
and mines, and ending with a curious glossary of mining terms containing nearly 
one thousand words. It progresses under the following heads: ‘*‘ The Defini- 
tion of Minerals and the Manner of Acquiring them;” ‘‘ The Right of Property 
in Minerals;” ‘* The Right to work Mines;” ‘‘ Rights of Way and Water, and 
other Mining Rights; ‘‘ The Transfer of Mines;” ‘* The Sale of Mines and 
Shares, — Specific Performance ;” ‘* Leases and Licenses;” ‘‘The Right to . 
Grant Leases ;” ‘* Partnerships in Mines ;” ‘* The Injuries resulting from Mining 
Operations ;” ‘* The Remedies relating to Mines and Minerals.” This last chap- 
ter is especially full, containing legal remedies, equitable remedies, working out 
of bounds, criminal offences, and disputes with workmen and agents. An appen- 
dix is added, giving fifty pages or more of Precedents of Conveyancing. It 
cannot be doubted that the work is deep, scholarly, and exhaustive; the text 
and authorities are almost wholly English, the American editor seeming to have 
contented himself with a reproduction of the work, simply adding; at rare inter- 
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vals, citations to the few American cases. Our simple mode of holding lands 
applies, in a greater degree even, to mining lands, which are seldom in this 
country separated from the inheritance. And this accounts, probably, for the 
very few American ¢ases appearing in so large a treatise. 


Hesperia. By Cora L. V. Tappan. 1871. 12mo. 


Tuis is not a book to be recommended to the profession as a direct aid to their 
studies, nor is it one that will be of much use for their vacation. It would be 
easy, it is tempting, to make a long article in ridicule of the obvious faults of the 
poems in this volume; but it has certain qualities which claim our forbearance. 
The longest poem, that from which the volume takes its name, is, apparently, an 
allegory about America. It bears a vague resemblance to certain incidents in 
the history of our country. Hesperia we take to be America, the daughter of 
Astrea, the genius of Liberty and Justice; and Erotion, the genius of Love 
and Fidelity. ‘‘Llamia, the serpent of policy, then controls and takes in charge 
the beautiful child Hesperia, seeking to unite her in marriage to her foul son, 
Slavery, — who must be nameless evermore.” Llamia comes to no good, slavery 
and war disappear, Astrea and Erotion (a name that bears an unfortunate resem- 
blance to some hair-dye) are again the attendant and abiding souls of the fair 
land, and Calios (the genius of Nature) and Hesperia rule with undivided sway 
over the most lovely empire of the earth, — our own America. Such is the sub- 
ject of the longest poem. The treatment is interesting enough. If one were 
listening to it read aloud, if he were half-asleep, he would be willing to swear it 


was a page of Keats or Tennyson, except that occasionally unmetrical lines would 
jar his ear. There are the same rich epithets, and luscious adjectives, that so 
enfeeble the poetry of to-day at the expense of the pleasure of the moment. It 
sounds like an echo, or a parody of poetry of the present school. For example, 
on page 5, we find these stanzas : — 


“ Her hand now swept toward the glowing West 
In one grand gesture full of deep unrest, 
Kindling a sudden flame on Nature’s breast ; 


From the broad belt of beauteous land that lies 
Between the Southern Cross and northern skies, 
She chose the fairest for her paradise.” 


Sometimes this imitation leads our author to excess, as on page 65, in the 
description of Llamia : — 


«“ Around her low and snowy forehead wound, 
Coil upon coil, her iridescent hair : 
Now black, now purple, violet, or gold, 
As light alternately with shadows played 
Upon the tresses that abundant fell 
Sinuously adown her heaving breast.” 
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Or again, on page 99 : — 
“Upon this land so fair, so deadly fair, 
These living waves of emeraldine light, 
Whose bloom and fragrance fill with ecstasy 
The deep voluptuous swells of atmospheres, 
Until they pant with painful pleasure strokes, — Curses.” 


In short, the reader will find in this volume ‘‘ words, words, words,” used with 
a careless extravagance that will deceive many into the opinion that they offer 
that rare and here unobtained charm, — poetry. The book is handsomely printed 
by Hurd & Houghton. 


A Treatise on the Law of Fire Insurance. By Henry Fianvers. Philadelphia: 
Claxton, Remsen, and Haffelfinger. 1871. 8vo. 


Tuts book states well and briefly the general principles of the law of fire 
insurance. It avoids discussion, and gives authorities for almost every state- 
ment. Although neither preface nor title-page say it is meant for popular use, 
its division into short sections with italicized catch-words on nearly every leaf; 
the absence of criticism on open questions, and a certain bald simplicity of state- 
ment which characterizes it, show that the author probably hopes to find readers 
among insurance men, as well as in the profession. It is not a learned treatise, 
but a careful compilation of the settled law, and is very well suited for readers 
who desire in small compass general information upon this branch of the law, and 
will be found quite convenient as a handy book of reference. We observe, how- 
ever, that either the table of cases is very defective, or else the Massachusetts 
cases are not collated with sufficient care. We may fairly expect a text-book on 
insurance published in 1871 not to omit citing a case as noteworthy as Sanborn vy. 
Fireman’s Insurance Co., 16 Gray, 448, which decides that a contract of insurance 
need not be in writing. We notice, also, that Mr. Flanders passes over in silence 
several other fire insurance cases published in Allen’s and Browne’s later volumes, 
especially where they are not indexed under the head of fire insurance. Every 
text-book is now expected to be, at least, a special digest of all the cases on its 
own subject. Mr. Flanders has succeeded in this respect fairly with the regular 
reports ; though even there the whole ground is not covered. A writer on insur- 
ance, however, should receiye some indulgence on account of the difficulty of 
separating fire, life, and marine cases, and selecting from them what applies to all 
insurance, as well as to his special topic. 

The decisions of the United States courts should receive more attention from 
text-writers. It is no excuse to say that these decisions in the circuits and dis- 
tricts seldom express more than the opinion of one person, and that few are regu- 
larly reported, while many are to be found only in magazines and newspapers. 
These courts have so extended their business and grown so rapidly in importance, 
that the law of the circuit is becoming influential, especially where it differs from 
the rule adopted by the State court which has the same territorial jurisdiction. 
The choice of forum is frequently of great consequence to litigants, and the 
variance in opinion upon pure common-law questions, which occasionally exists 
between circuit and district and State tribunals, gives these decisions an artificial 
weight which ordinarily would not belong to the views of a single judge. What- 
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ever the rule adopted may be, whether it be good or bad law, the profession must 
know what it is. We hope the day is near when Congress will establish a uniform 
system of reporting for all its courts, and give the bar something better than 
imperfect and unauthentic information through magazines and newspapers. 

Such as the material is, however, it is not collected with sufficient diligence. 
For instance, the elaborate case of Miller v. Brooklyn Life Insurance Company 
was decided in the fourth circuit, and was published nearly three years ago in the 
Baltimore Law Transcript. It discussed the powers of agents, and the validity 
of a delivered life policy, which acknowledged payment of the premium, no part 
of which had actually been paid. The report stated that the case was going to 
Washington; but, if so, it is undecided, and we are not aware whether it was 
ever carried there. Much of its reasoning applied equally to all kinds of insur- 
ance, and should have been referred to in discussing premiums. Yet this case is 
not cited in Mr. Flanders’s list; and it appears to have escaped the attention even 
of Mr. Bigelow, since he has not included it in his recent and careful collection 
of ‘all the American cases [upon life and accident insurance] which have been 
published as late as the beginning of the present year ” [1871]. 

The law magazines are now so numerous, and so well stocked with cases, that 
every text-writer should be held to a thorough examination of them before pub- 
lishing his book. This is all the more necessary, because these publications are 
not covered by the regular digests ; and many cases which, whatever their intrin- 
sic value, the bar must know, are nowhere else to be found. 

The mechanical execution of Mr. Flanders’s book, — paper, type, and binding 
are all good. The form of the page is not desirable, but the volume shows effort 
and diligence in manner as well as matter. 


The Cincinnati Superior Court Reporter. Vol. 1., pts. 1, 2, 3, and 4. Edited by 
Cuarwes P. Tart and BeELtamy Srorer, Jr., of the Cincinnati Bar. Cincin- 
nati: Robert Clarke & Co. 1871. 


Tue prospectus in the first part sets forth the object of these reports. It is 
that the decisions of the court may be in the hands of the profession within a 
few weeks from the time they are delivered; and it is evident that the publication 
of the opinions of the court in this form must be of the greatest use to practi- 
tioners at the Cincinnati bar. In this they imitate the new system of the English 
reports, which has proved so useful and efficient. 

Pennywit v. Kellogg, p. 17, reported in the first part, is an interesting case. 
The court holds that the relation between the people of Ohio and the people of 
Arkansas was that of enemies, and the record of a judgment rendered in a court 
of the Confederate States against a citizen of Ohio is not competent evidence of 
indebtedness, although it may purport to show that process was served on the 
defendant prior to the commencement of the war. Davis v. Western Union Tele- 
graph Company, p. 100, pt. 3, touches upon the duties of telegraph companies. 
The court holds that a telegraph company is bound to transmit to their destina- 
tion all messages in the order of time they are received. When despatches are 
wilfully delayed in their transmission, and a preference is given to one individual 
over another, whereby he receives damage, the court will not limit the damages 
he may recover against the telegraph company to the technical loss he has sus- 
tained, but rather award him a liberal compensation for the injury. 
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Report of Cases adjudged in the Superior Court of Cincinnati at Special and Gen- 
eral Terms, from January, 1858, to January, 1860. By Wit11aM Disney, 
Attorney-at-law. Vol. II. Cincinnati: Robert Clarke & Co. 1871. 

One of William Blake’s admirers is said to have shown one of the artist’s most 
characteristic pictures to George the Third, on seeing which, that enlightened 
monarch and connoisseur exclaimed, ‘* Take away that horrid thing!” and it was 
forthwith removed. Our feelings at the sight of the volume before us differ 
rather in degree than kind from those of his late majesty. Not that we find any 
fault with the execution of the book, for it is exceedingly well edited, the cases 
are concisely and clearly reported, and its general excellence does great credit to 
the reporter, Mr. Disney; but our objections go much further back; we protest 
against its being in existence at all. When we think of the vast array of reports, 
digests, books of reference, and treatises, both foreign and domestic, which the 
unhappy practitioner is now obliged to toil through in the preparation of a case; 
and when we think that any or all the lower courts of all the States and Terri- 
tories, superior, municipal, and justices, may go and do likewise, and publish 
volumes of reported cases, which, like those in the volume before us, were all 
decided ten years ago, —and if ten years ago, why not twenty, or even fifty ?—our 
hearts fail us, and we enter our protest against it. Let us have only such deci- 
sions as are final; there are enough of them, and they differ from each other 
enough to give the profession quite as much perplexity and vexation of spirit as 
is necessary for their well being. 

There are a few interesting cases which we will notice briefly : — 

Huff v. Hatch, p. 63, is an action against the defendants as agents to collect a 
note, for their neglect in making due demand. It seems that the maker of the 
note was lying dead in his own house, awaiting funeral, and for that reason no 
demand was made at his domicile, notice being given only to the indorsers. 
Action was brought against the indorsers, and it was decided that it could 
not be maintained, and this action is to recover the amount of the note from 


the defendants for not making such demand. Judgment for plaintiff. In Spin- . 


ning v. Ohio Life Insurance et al., p. 336, we find an interesting discus- 
sion of the rights and duties of receivers, which may be read with interest by 
some of the justices of the first judicial district in New York. The court holds 
that a receiver is an officer of the court, and his possession is that of the court. 
Any attempt to interfere with or disturb the possession, directly questions the 
right of the court to appoint him, and no suit can be brought against a receiver, 
where the judgment would affect the custody of the property sequestrated. If 
two courts have concurrent jurisdiction, the one which first obtains possession of 
the subject must adjudicate, and neither party can be forced into another juris- 
diction. In Kelly vy. Executors of Wiseman, p. 418, the court holds that as a 
general rule, the Statute of Limitations forms no defence under the general issue ; 
but that the judge before whom the case is tried, may take notice of the lapse of 
time without plea, or after plea is filed. The case of Farmer’s College v. Execu- 
tors of Charles McMicken, p. 495, is an interesting case to charitable subscribers 
who annex conditions to their gifts. The testator agreed to give a large sum as 
soon as a certain sum was subscribed, died before such sum was raised, and made 
no provision for the payment of the same in his will. The court held that the 
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subscription became a fixed legal obligation as soon as the college had per- 
formed its undertaking, and raised the required amount of reliable subscriptions. 
Farrelly v. City of Cincinnati, p. 516, is one of the longest and most important 
cases in the book. It decides that a traveller, who is forced to abandon his 
nearest route by reason of the non-repair of the street, and seeks his destination 
by a longer and more circuitous road, whereby he suffers injury in his business, 
does not sustain stich a special damage as to entitle him to an action against the 
party charged with the duty of keeping the way in repair. So with an omnibus 
line which has lost custom from the same want of repair of its usual route. Such 
inconveniences can only by redressed in Ohio by a public prosecution. Semble, 
however, that the owners of shops fronting directly on a ‘‘ foundrous” highway, 
may recover for loss of custom occasioned thereby. 

There is an interesting notice, in the beginning of the book, of Judge Gholson 
of this court, who died in 1870. 


Cases determined in the United States Circuit Courts for the Eighth Circuit. By 
the Hon. Samuet F. Mitter, LL.D., one of the Associate Justices of the 
Supreme Court. Reported by James M. Woolworth. Vol. I. Chicago: Cal- 
laghan & Cockcroft. 1870. 8vo. 


Tue title of this volume discloses the nature of the contents so thoroughly, 
that it leaves us little to add by way of explanation, except that the method has 
been adopted of entirely omitting the arguments of counsel. Although we think 
this a mistake, it is an error on the safe side. It is better to omit altogether than 
to publish briefs en masse. There are not a great many arguments of counsel 
that are worth preserving. 

To turn to the cases: Durant v. Jowa County, p. 69, was a suit brought by plain- 
tiff, as bearer, on overdue coupons of bonds issued by the defendant county, in 
payment of a railroad subscription. The defendant's second plea set up as a 
defence, that the county had brought an equitable suit in a State court against 
a former holder of the bonds, alleging fraudulent issue, and praying for an 
injunction and decree for delivery for cancellation, that a decree in accord- 
ance with these allegations and prayers had been rendered, and that the 
plaintiff's title to the coupons sued upon, arose subsequently to these equi- 
table proceedings. The plaintiff demurred. It was held, that the coupons 
had all the qualities of commercial paper, that the doctrine of lis pendens 
did not apply to negotiable paper before due, and the demurrer was sustained. 
M Neil v. Hill, p. 96, decides that a warehouseman is estopped by his statement 
and promise in a warehouse receipt to deny that he has the articles mentioned 
therein, in an action by an indorsee or assignee, who has purchased the paper in 
good faith, and therefore evidence that the warehouseman never received the 
property, but issued the paper as a security for a loan, or as an advance on wheat 
to be delivered, is inadmissible. Elgee’s Administrator y. Lovell, p. 102, is badly 
reported. The case decides, among other things, that when a plea of alien 
enemy is set up to avoid the plaintiff's suit, the disability must exist at its com- 
mencement ; this seems at first sight uncalled for, as the defendant's second plea 
apparently set up exactly such a disability. The case is unintelligible, until we 
reach, on p. 113, a sentence which shows that the plea given in the statement of 
facts is not the original, but an amended plea, and it is this amendment, and not 
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the original plea, which sets up a disability existing at the commencement of the 
suit. In the Clinton Bridge case, p. 150, G. brought a bill in equity, to have a 
bridge across the Mississippi abated as an obstruction to navigation. Pending 
the case, Congress passed an act declaring the bridge a post route, and lawful 
structure. The court following the decision in the Wheeling Bridge case, dis- 
missed the bill. 

Mr. Woolworth gives, as all reporters should, a table of statutes construed, 
and of cases cited. His head-notes are extravagantly diffuse. In a volume con- 
taining seventy-eight cases, there are more than thirty pages of syllabus! A 
very little more, and the reader would begin to doubt which was the case, and 
which the note. 


A Treatise on the Law of Sales of Personal Property, with Illustrations from the 
Foreign Law. By Wituiam W. Srory. Fourth Edition. By Epmunp H. 
Bennett. Boston: Little, Brown, & Company. 1871. 8vo. 

Tue editor of the present edition of this well-known text-book says, that in 
its preparation ‘‘ over three hundred volumes of reports have been personally 
examined by the editor, and the recent law on this subject gleaned therefrom, and 
some earlier cases added not before cited. Several entirely new sections have 
been written, besides other additions to both text and notes, and about nine hun- 
dred cases have been for the first time referred to. A new table of contents has 
been prepared and inserted immediately after the table of cases, and some 
typographical errors in the last edition have been corrected.” 

To say that this edition is by Mr. Bennett, is to say that it is well done. We 
feel very confident that he has added greatly to the value of the original work by 
his careful annotations. These consist for the most part of case citations, though, 
as he says, “ several entirely new sections have been written.” 

A thoroughly good book on sales is greatly needed. Mr. Story’s, though probably 
furnishing for Americans the best attainable collection of cases, is short of what 
we could desire, even with Mr. Bennett’s additions. Benjamin on Sales is for 
the English practitioner what some as yet unwritten book ought to be for us, 
The classical treatise of Mr. Justice Blackburn would furnish its foundation, as 
it has already for the later English work. 


Precedents of Indictments and Pleas, adapted to the Use both of the Courts of 
the United States and those of all the several States: together with Notes on 
Criminal Pleading and Practice, embracing the English and American author- 
ities generally. By Francis Wuarton, LL.D. Third and Revised Edition. 
Philadelphia: Kay & Brother. 1871. 2 vols. 8vo. 

Tuis is the largest and fullest collection of precedents ever made. It com- 
prises a full collection of forms of indictments for common-law offences, for 
offences under the statutes of the various States, and for offences under the 
statutes of the United States. These precedents are of three classes: ‘first, 
those which have been directly sustained by the courts; secondly, those which 
have been prepared by eminent pleaders, but which have not been judicially 
tested; and third, those which have been drawn from English books.” The 
authority from which the precedent is taken is, we believe, always given. The 
notes are brief, well arranged, and generally much to the point. A work cover- 


XUM 


BOOK NOTICES. 733 


ing the ground which this one does must necessarily be of large size, and more 
or less of its- contents must be comparatively valueless to many of those who 
have occasion to use it. For instance, no one, except, perhaps, a prosecuting 
officer, would have much occasion to refer to precedents founded upon the stat- 
utes of States other than his own. Still, precedents of other States are some- 
times of use for the purpose of comparison, and as ta each lawyer the precedents 
upon the statutes of his own State are of the first importance, and as all also 
need the common-law precedents, and the precedents upon the statutes of the 
United States, it is obvious that, although most purchasers of the book may be 
compelled to buy something they do not want, still there is nothing which could 
be omitted. 

The pleading in criminal cases is all that is now left of the much, and in many 
respects wrongfully, abused science of special pleading. Whatever may be 
said of that science as a practical method of meting out justice between private 
litigants, it is certain that the lawyer who was master of it stood upon an emi- 
nence which gave him a clearer view of the position of his case, in its relation 
both to law and the surrounding facts, than there is any other means of obtaining. 
Some knowledge of spec’! pleading is still necessary to one who practises crim- 
inal law. Indeed, a knowledge of criminal pleading is a knowledge of criminal 
law; and without that knowledge no one has a right to undertake the defence of 
a person charged with even a trifling misdemeanor. In an indictment, every in- 
gredient which goes to constitute the crime must be distinctly alleged. A knowl- 
edge of what allegations are essential, and a clear understanding of the meaning 
of such allegations, is a knowledge of the criminal law. In no other way can 
this branch of the law be so quickly, so easily, and so thoroughly mastered as by 
studying it with special reference to the forms of indictment. To the student a 
good book of forms is therefore a desirable thing. To the practitioner, such a 
book is invaluable. It is generally easier to pull a bad indictment to pieces, 
than it is to construct a good one; but whether one wishes to break or to draw 
an indictment, the being able to lay one’s hand upon a safe precedent saves much 
trouble and perplexity. 

Tt is popular at the present time to talk about reforms in the criminal law. 
Now and then a criminal escapes because an indictment has been inartificially 
drawn, and then a newspaper clamor is made; and, instead of the drawer of the 
indictment being blamed for what is often sheer and bungling carelessness, 
reproach is heaped upon the law. 

In England, by various statutes, and more especially by Statute 14 and 15 Vict. 
ce. 100, the strictness formerly required in criminal pleading has been much 
relaxed. These statutes have been followed to a considerable extent in this 
country, and it appears to us, speaking from our limited observation, which is 
confined to a single State, the following them has been attended with results the 
contemplation of which is far from pleasant. A vital distinction between the 
methods of procedure in England and in this country has been overlooked. In 
England, although the prosecution is carried on in the name of the crown, its 
entire management is in the hands of a private prosecutor. The indictment is 
drawn, the evidence prepared, and the case presented to the jury by lawyers 
specially retained by that prosecutor for the conduct of the particular case 
Now, the generality of practitioners may be somewhat inapt at drawing indict- 
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ments with technical accuracy; but having their attention concentrated upon a 
particular case, and not being compelled by the pressure of similar business to 
slur its preparation, they arrange the evidence thoroughly, and present it to the 
jury fully. Under such circumstances, it may well be that the cause of justice is 
promoted by loosening the strict common-law rules of pleading. 

In this country the case is different; evils here arise from the same course of 
legislation which in England may be attended with nothing but good. Here the 
prosecution is not only carried on in the name of the State, but it is carried on 
by the State. It is conducted by a public officer who is paid a stated salary, and 
whose especial business it is to be versed in criminal law. It is the duty of this 
officer to examine the witnesses before the grand jury, to draw the indictment, 
and to conduct the case at the trial. 

During the sitting of the grand jury, this officer is much pressed for time. As 
a general rule, he is totally unacquainted with the cases until they come before 
that body for investigation. At that time every thing is bustle, and everybody 
is anxious that things should be hurried... The relaxation of the law by statutes, 
and the loose practice of the court in giving an enlarged construction to such 
statutes, sometimes, perhaps, in deference to what is considered the popular 
opinion, necessarily tend to form in the prosecuting officer a habit of carelessness 
in drawing his indictments. He is encouraged to trust to the statutes, and to _ 
the loose interpretation of the court, and to the general ignorance of criminal 
law at the bar, which ignorance is fostered by such statutes and such interpreta- 
tions, to help him through in case of need. To this extent his trust is generally 
not in vain. Unless the defect is monstrous, even if the statutes do not protect 
him the court renders him ready help. But a great evil remains behind. Negli- 
gence in one respect leads to negligence in all respects. Witnesses before the 
grand jury are superficially examined; their evidence is not sifted. The main 
object is to find a bill, and when a primd facie case appears, inquiry is pushed no 
further. 

When such evidence is tested at the trial by a cross-examination, it often fails 
at the time of need. Sometimes further facts are disclosed, which should have 
been elicited in the grand jury room, and which would have prevented the find- 
ing of an indictment at all; sometimes a witness materially qualifies his former 
statement; and not unfrequently a necessary link in the evidence is wholly 
wanting. 

Under the strict rules of pleading, such things could hardly occur. In order 
to draw his indictment with requisite precision, the prosecutor was obliged thor- 
oughly to sift the evidence, to examine and to cross-examine, and to classify each 
portion of the evidence, and if any link were wanting, it could not escape.his © 
attention. It was, then, impossible to hurry the grand jury. ‘The present prac- 
tice makes the grand jury a superfluous body. The accused might as well be 
tried upon the papers sent up by the committing magistrate. Innocence ceases 
to find its rightful protection in the thorough examination of the accusation by 
that body, and is often needlessly put in jeopardy before the petty jury with the 
odium of an indictment weighing heavily against it. But the evil does not stop 
here; more guilty persons escape through flaws in the evidence than, under the 
administration of a competent prosecuting oflicer, could escape through flaws in 
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the indictment under the strictest form of pleading. Moreover, a flaw in the 
evidence acquits a criminal for ever; a flaw in the indictment but preserves him 
for another trial. It would be easy to show that the present practice causes a 
great loss of money to the State, and of time and money to the citizen. Other 
evils growing out of this system might be enlarged upon, but it would be useless, 
as there is no hope of any improvement in the law in this respect. Still, per- 
haps, there is some room for hope that a better understanding of criminal law 
may stop the evil where it now is. Holding these views, we think that this hook 
of Mr. Wharton’s is a valuable one, and we hope it will be consulted as we think 
it deserves to be. 


Report of Cases in Law and Equity determined in the Supreme Court of the State 
of lowa. By Epvwarp H. Stites, Reporter. Vol. VI. being Vol. XXVIL. 
of the Series. Ottumwa: Published by the Reporter. (Mills & Co. Des 
Moines.) 1870. 8vo. 


Tuts volume has already furnished so many cases for our American digest, 
that there is little left to notice. In Hanson v. Vernon, p. 28, a case which 
decides that railroad aid taxation is unconstitutional, the court (Dillon, C. J.) 
use the following language: ‘The question is, has the legislature the constitu- 
tional right, by virtue of the taxing power, to raise money from the citizen in 
this manner, and hand the money thus raised over, as a gratuity, or bounty, or 
gift, to a private corporation organized for pecuniary profit, the tax-payer having 
no interest in the corporation or its stock, by reason of such payment?” If this 
were an adequate description of the tax, there could hardly be but one answer. 
Mr. Justice Cole dissented in what strikes us as an able opinion. Iowa and 
Michigan are, we believe, the only States in which the doctrine laid down by the 
court in this case is law. The supreme courts of at least twenty-one other States, 
as well as the Supreme Court of the United States, hold railroad aid acts valid. 
It is to be noticed also, that, according to the chief justice, the doctrine of the Iowa 
Supreme Court has been twice changed in the last eighteen years. Ryan v. Har- 
row, p. 494, is a case in which a verdict was set aside on account of the miscon- 
duct of the jurors in drinking intoxicating liquors after they retired. The court 
thought it unnecessary to inquire into the fact whether intoxication resulted. 
The liquors appeared to have been procured by the jury without the knowledge 
or aid of any of the parties. 

Mr. Stiles’s volumes are the work of a careful reporter. His head-notes, how- 
ever, sometimes have the fault of attempting to condense into one complicated 
sentence facts which from their very complexity might better be expanded into 
two or three. For example, as the first paragraph of the head-note to Bates v. 
Bates, p. 110, we find this: “ The allowance of an amendment, after one trial 
has been had, withdrawing the denial of the due execution and attestation of a 
will in a case in which its validity was contested on the ground of the mental 
weakness and undue influence of the testator, and thereupon giving the affirma- 
tive of the issue, and the right of opening and closing the case to the contestants, 
was held not erroneous.” 
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Massachusetts Reports, 102. Cases argued and determined in the Supreme Judicial 
Court of Massachusetts. April to October, 1869. By Atbext G. Browne, Jr., 
Reporter. Boston: H. O. Houghton & Company, 117 Washington Street, 
1871. 


Mr. Browne brings his volumes out promptly, and the last is in no way infe- 
rior to its predecessors. It is marked by the same careful and accurate reporting ; 
the same excellence in head-notes; the same success in eliminating all that is 
immaterial; while at the same time, Mr. Browne does not, by an abbreviation 
most annoying and not uncommon in some States, omit the statement of facts, 
and leave the reader to form his own opinion about them by comparing the head- 
note and the decision. The volume is in all respects a model, whether we consider 
its contents or the shape in which they are presented by the publishers, and fully 
sustains the high reputation which the Massachusetts Reports have acquired, 

It contains at least the usual proportion of interesting cases, some few of which 
we will proceed to notice. Glass vy. Hulbert, p. 24, is an interesting case on a 
point where there is some conflict of authority. We quote the head-note : — 


A bill in equity, filed by the purchaser of a lot of land after taking the deed and 
paying the price, sought relief in the matter of his oral agreement for the purchase on 
the ground of fraud or mistake in three particulars: 1. For that he was induced to 
agree orally to maintain the whole fence on one side of the lot, and to consent to a 
proviso in the deed accordingly, by a false representation of the defendant that a 
neighbor was bound to maintain the whole fence on another side of it; 2. For that he 
transferred to the defendant, in part payment of the price, some bonds at par under 
the defendant’s promise to pay him back the premium which they were worth in the 
market at the time of transfer, and the interest then accrued on them, which promise 
the defendant refused to execute; 3. For that, during the negotiations for selling the lot, 
the defendant represented to him that it included land, which in fact it did not include, 
and under that misrepresentation he agreed to make the purchase. The prayer was 
not for a rescission of the contract, but for a decree to compel the defendant, 1. To 
release the plaintiff from the proviso about the fence; 2. To pay to the plaintiff the 
premium and interest on the bonds; 8. To convey to the plaintiff the land omitted 
from the deed by fraud or mistake. The answer denied misrepresentation, and set up 
the statute of frauds. J/eld, 1. That, as to the proviso about the fence, the plaintiff’s 
remedy was at law for the false representation ; 2. As to the bonds, that his remedy 
was also at law in an action on the promise, or as for an over-payment of the price; 
8. As to the additional land, that no decree could be made for its conveyance in the 
absence of any evidence to estop the defendant to plead the statute of frauds. 


In Shelburne Falls National Bank v. Townsley, p. 177, notices of protest ad- 
dressed to the several indorsers of a promissory note were sent in one inclosure— 
to the last indorser, who, in order to charge a prior indorser, a resident of the 
next town, but who used the same post-office with himself, deposited a drop-letter 
containing the notice in that post-office the day after he himself received it. 
Held, that such a notice was not seasonable. The court alludes to the fact that 
no system of letter-carriers had been established in the town where the notice 
was mailed; but it does not appear how far that influenced the decision. Mr. 
Browne’s head-note in this case is, we think, not entirely warranted by the opin- 
ion. It certainly does not state what the court decided, even if it gives a 
necessary inference from it. 
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Coomes v. Houghton, p. 211, decides that a contractor is not rendered respon- 
sible for a negligent act committed by a mechanic while doing work, without orders 
or authority from him, simply because he accepts the work, and pays and receives 
payment therefor. The negligent act was that of a bricklayer, who let fall a 
brick upon the plaintiff as she was passing below him. In the present number 
of the Digest a case will be found upon the responsibilities which a contractor 
incurs by accepting work, and it may be interesting to compare it with this case. 

Billings v. Worcester, p. 329, is a case which carries the exemption of cities 
from liability for accidents caused by ice and snow on a highway farther than the 
court has yet gone. The question was, whether ice, which, being the result of 
general causes operating alike over the whole city, is not itself a defect, is ren- 
dered a defect for which a city is liable if formed by some local cause, as by a 
defective spout, or improperly constructed building ; and the majority of the court 
held that it was not. This decision will be regretted by every one who has occa- 
sion to encounter the floes and icebergs which so often form under such circum- 
stances, and which it should be the duty of the city to see removed; though the 
unfortunate proprietors of refractory spouts will doubtless accept it. 

Oliver v. Worcester, p. 489, holds that a town is not liable for injuries received 
through a defect in a path across a public common, though the paths are marked 
out, paved, graded, repaired, and kept clear of snow by the city, and serve as a 
means of communication from one public street to another, such a path being not 
a public highway. 

In Spooner v. Holmes, p. 503, the court holds that ‘‘an action for the conver- 
sion of interest coupons of United States bonds cannot be maintained by the 
owner, from whom they have been stolen, against a person who has received 
them as an agent for exchange, in good faith, and without gross negligence, from 
a party to the theft, and ‘has transferred them by delivery, and paid the proceeds 
to his employer, without benefit to himself, and without any demand or notice 
from the plaintiff.” 

Trafion v. Harvey, p. 583, decides that a deed to take effect at the grantor’s 
death, supported by a valuable consideration, though not supported by any con- 
sideration of blood or marriage, is good as a covenant to stand seised ; a decision 
founded so obviously on sound principle as almost to make us wonder at the con- 
flict of authority on the sabject. 

In Leland v. Hayden, p. 542, we give the head-note : — 


A fund bequeathed in trust to pay the income to one until his death, and then the 
capital to another, included shares in the stock of a railroad corporation. This cor- 
poration, out of its net earnings accumulated during the term of the trust, bought in 
the market part of its own stock; invested other such earnings to an amount equal-to 
twenty per cent of the par value of the residue of its stock, in property a large por- 
tion of which was not required for the use and improvement of the railroad; and 
voted to create a number of new shares, of the same par value, to be issued and dis- 
posed of as the directors should deem proper. The directors then voted to offer to 
the individual stockholders the right to take part of the new stock at par in the pro- 
portion of twenty per cent of a new share for each old share held by the taker; and 
that, if any individual stockholder should not avail himself of his right, they would 
dispose of it as they might see fit; and at the same time, after a preamble reciting 
that, “whereas, there is a large amount of surplus earnings invested in the shares-and 
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property of this company, which the stockholders have instructed the directors to 
divide,” they declared a dividend of forty per cent on the old shares held by individual 
stockholders, payable “twenty per cent in the shares of the company which were pur- 
chased, and are held by this corporation in its corporate capacity, and twenty per cent 
in cash, derivable from the shares which the stockholders entitled to this dividend 
shall respectively pay for the new stock taken by them under the terms of the preced- 
ing vote.” Held, that, of the avails of the dividend to the trustee, so much as was 
derived from the first twenty per cent was payable as income to the life-tenant; and 
so much as was derived from the second twenty per cent accrued to the capital of the 
trust fund. 


This is a new contribution to the discussion which has arisen from Minot vy. 
Paine. Our readers will find the subject elaborately discussed elsewhere. 

Coombs v. New Bedford Cordage Company is an interesting case upon the 
liability of an employer to his servant for injuries received in the course of his 
employment. The plaintiff was a boy employed in a cordage factory, and was 
injured by being caught in a machine next to one at which he was engaged. 
The case was twice before the court, and in the two opinions delivered, the rela- 
tive rights of employer and employee are well discussed and clearly stated. 

Our limited space forbids our making further selections, and we must refer our 
readers to the volume itself for many important cases, which we cannot men- 
tion. 

The reporter was assisted in the preparation of the 102 Mass., by Mr. John 
C. Gray, Jr., a gentleman whose name is always a guaranty of excellent work. 


Reports of Cases at Law and in Chancery Argued and Dédermined in the Supreme 
Court of Arkansas. By Norvat W. Cox, Official Reporter. Vol. XXYV. 
Containing the Cases decided at the December Term, 1867; December Term, 
1868; June Term, 1869; and December Term, 1869. Little Rock: Price & 
Barton. 1870. 8vo. 


In this volume we make our first acquaintance with Mr. Cox as a reporter, and 
are the better able to compare him with his predecessor, Mr. Barber, that the 
first two hundred pages in the volume were prepared by the latter. Mr. Barber 
does his work well. His head-notes are crisp, and to the point; his reports not 
loaded with superfluous matter; and the arguments of counsel, when given, are 
stated with brevity and clearness. Mr. Cox’s reports are marked, though less 
conspicuously, by some of the same excellences. Both Mr. Barber and Mr. 
Cox, however, adopt a system in making head-notes which has often been 
criticised, though the former’s experience, perhaps, has enabled him to avoid 
errors into which the latter has fallen. A head-note should give in the fewest 
possible words the gist of the case, and this is best done by stating the facts, and 
then what the court held. This gives the decision itself, while the system we con- 
demn gives only the reporter’s opinion as to what principles of law should be 
deduced from the decision, a deduction which every lawyer prefers to make for 
himself. It needs no argument to show why the former is best. Each method is 
used by good reporters, and in the hands of such the second is not open to seri- 
ous objection. Those who adopt it, however, are too apt to follow the opinion 
and state every principle, no matter how elementary, to which the court alludes in 
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the course of its reasoning. Thus, Mr. Cox lays down in head-notes: ‘* No per- 
son can for the same offence be twice put in jeopardy of life or limb ; ” ‘* Contracts 
which contravene the law are void, and courts will never lend their aid to enforce 
them ;” (a quotation from the opening sentence in the decision where it appears 
preceded by the words: ‘‘No principle is better settled than that;”) ‘To 
correct and relieve against mistakes and accidents is one of the principal objects 
and most ordinary duties of courts of equity.” Head-notes composed of such 
statements are worse than useless, and serve merely to multiply reports. Were 
the system we advocate adopted, such mistakes would be impossible, and these 
instances are mentioned only to show how a really good reporter may be betrayed 
by a vicious method into errors which his own good judgment must recognize as 
soon as they are pointed out. 

The volume contains little to invite particular attention. The cases for the 
most part involve only points of practice or questions under statutes of no interest 
to the profession outside the State. Selections have already been made from it 
for our Digest. In Nichol v. Dunn, p. 129, it was held that a stranger, who 
without authority or interest in the purchase paid to the vendor of land a portion 
of the purchase-money due from the vendee, was not thereby subrogated pro 
tanto to the vendor’s lien on such land. In this case a clear statement of facts is 
needed. 

A statute providing that in suits on contracts which by the understanding of 
the parties were to be satisfied in Confederate money, the value of that money 
at the time and place of the contract only should be recovered, and allowing 
the introduction of parol testimony to prove this understanding where the written 
contract was silent on the point, is pronounced unconstitutional in Leach vy. Smith, 
p- 246, on the ground that it impaired the obligation of such contracts. This 
decision is at variance with the current of authority. The opposite was held in 
Herbert v. Easton, 43 Alabama; and Cutts v. Hardee, 38 Georgia, is opposed in 
principle. The case of Thorington v. Smith, 8 Wallace, which allows without a 
statute, that which the Arkansas Court holds a statute cannot authorize, makes 
any discussion unnecessary. In Kelley v. The State, p. 392, the question arose, 
whether a negro was a competent witness against a white man, who had robbed 
him, when the statutes of the State passed before the war deprived him of the right 
to testify. The case arose under the provisional government during reconstruc- 
tion, and the court decides that the Civil Rights Bill was a constitutional enact- 
ment, and certainly bound the provisional courts established by Federal authority 
in the absence of a State government. In States undisturbed by the Chinese 
question, the correctness of this decision will hardly be questioned; but it is 
worth while to compare it with the many decisions under the Stamp Act, which 
deny that the United States can prescribe rules of evidence for State Courts, 
Buerger v. Boyd, p. 441, holds that a lessor, who hired a house and lot for a term, 
was liable for the rent after the house had burned down, he having omitted to protect 
himself by stipulations ; otherwise if he had only hired the house without interest 
in the land. In Latham vy. Clark, p. 574, the court holds that contracts for the 
payment of Confederate money are illegal and void. The varying decisions on 
this point in the different States have been given in our Digest, and the questions 
arising out of this currency are now definitely settled by Thorington v. Smith. 
The case contains the long discussion, historical and legal, of secession and its 
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effects, which will be found at least once in every series of Southern Reports, 
and which rarely throws any light on a subject thoroughly settled by the Supreme 
Court. 


Head-notes of Decisions of the Supreme Court of the State of Alabama. Ren- 
dered at January Term, 1871. Published by permission of the Judges, 
Montgomery. 1871. Pamphlet. 


Tue Reporter has kindly forwarded us the following description of this useful 
little pamphlet: ‘* These head-notes are copied by the clerk from the synopsis 
made at the time of the delivery of each opinion, by the judges or the reporter, 
and published by him for the convenience of the profession at the end of each 
term. These head-notes are afterwards, in many instances, changed before 
publication in the reports.” 


The Western Jurist. For March, April, May, and June, 1871. 
The American Law Register. For March, April, May, and June, 1871. 


The American Law Times. 


We are always glad to receive the Law Times, Besides its interesting collec- 
tion of cases, it not infrequently contains an editorial paragraph or two full of 
good sense and discrimination. The number for May has a few words upon the 
rehearing of the argument in the legal tender cases by the Supreme Cowt. 
Among other things, the Law Times says: — 


The decision now announced marks the beginning of a departure from the vene- 
rated precedents of the past. The court will appeal in vain to the American people 
and the world, to continue to extend to it that cordial and sincere respect which has 
added so greatly to the efficiency of its promulgations. Hereafter its most careful 
action will be impugned, and the powerful and intemperate litigant will look upon its 
settled constructions as embarrassments which may be overcome by a resort to those 
agencies that are always open to corruption and intrigue. It is no longer a court of 
final appeal. It has, itself, pointed out a means of defeating the great objects for 
which it was created, and its independence has passed from a right to a sufferance. 


The United States Jurist. Washington, D. C. 


A LaTE number of this periodical contains a criticism of the Law Review, which 
we cannot let pass without a word of explanation : — 


We should judge from occasional book notices and editorial comments, that the 
new editors of this periodical were inclined to play the fop in matters legal. For 
instance, while noticing what they deem a very feeble book, they take occasion to 
predict that the “rural bench and bar” will purchase the work in great numbers. 
Now, we know nothing of the book in question ; but such insinuations are both un- 
called for and ungenerous. The rural bench and bar comprise about three-fourths of 
the American profession; men as honorable, as intelligent, as experienced, as well 
grounded in the principles of the law, and, upon the whole, as capable of discrimi- 
nating between the strong and feeble in legal literature as their brethren in the large 
cities. To speak only of the living, where shall we find in America a greater diplo- 
matist than Seward, a riper legal scholar than Redfield, a more trustworthy advocate 
than Curtis, or judges stronger in the community than Nelson, Swayne, and Miller? 
Yet all these laid the foundation of their professional success as country practitioners. 
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And the same may be said of thousands of the strongest and most influential men 
at the American bar. If this flippant style of criticism is to become common in the 
pages of the Law Review, the rural bench and bar will be tempted to say, that among 
the feeble works of legal literature they can find at least one which they are not likely 
to purchase “in great numbers.” 


The important distinction between things obifer and things not obiter, seems 
here to be overlooked by the editor of the Jurist, and as he even goes so far as 
to say ‘‘we know nothing of the book in question,” we might almost suspect him 
of a contempt for the distinction, were it not that such suspicions as to a brother 
editor and barrister are ungenerous as well as foppish. The important question 
is just the one of which the Jurist announces its complete ignorance, — what kind 
of a book we were speaking of. We did not say that the rural bench and bar could 
not tell a good legal treatise from a bad one. We did not say that the rural 
bench and bar were less honorable than the bench and bar of cities (though 
what this has to do with the matter we cannot conceive). We did not say that 
they were not as well grounded in the principles of the law. What we did inti- 
mate, was, that the rural bench and bar were less likely to be able to decide 
upon the merits of a book containing ‘‘ biographical sketches of eminent judges 
and lawyers.” The book was not a legal treatise, any more than a jest-book 
containing the bon-mots of celebrated lawyers would be. It was a book which 
called for criticism from a literary, not a professional point of view. And that 
the centres of literary criticism are the large cities, the Jurist will hardly deny. 
The city always supplies the country with whatever competent literary criticism 
it receives, and whenever there is a lack of that criticism, bad books creep in. 
The book in question was likely to be preserved, by its very worthlessness, 
from receiving any metropolitan criticism, and was therefore likely to find its 
way into the country. Whether this is not also true of purely legal literature, 
is a question which we do not now discuss. As for asserting that we can find in 
America — or Asia either — a greater diplomatist than Seward, Heaven forbid! 


The Internal Revenue Record and Customs Journal. New York. 
The National Bankruptcy Register: New York. 


The Pacific Law Reporter. San Francisco. 


Tus is a weekly newspaper, published by William Ayres & Co. It contains 
a great many notes of cases, and some decisions in full. It can hardly fail to be 
of value to the California bar. 


The Albany Law Journal. 
The Chicago Legal News. 
The Legal Gazette. Philadelphia. 
The Legal Intelligencer. Philadelphia. 
The Legal Opinion, Harrisburg, Pa. 
Tis new weekly chiefly consists of reports of Pennsylvania cases. 


The Pittsburg Legal Journal. 
VOL. V. 48 
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The New York Daily Transcript. 


The Lower Canada Jurist. (Collection de Décisions du Bas-Canada.) For Feb. 
ruary, March, April, and May, 1871. 


The Journal of Psychological Medicine. For April, 1871. New York. 


'TuE current number of this excellent Review contains an interesting article by 
the editor, Dr. William A. Hammond, on ‘* The medico-legal value of confes- 
sion as an evidence of guilt.” Dr. Hammond objects to the doctrine that confes- 
sion has any value as evidence of guilt, for, he says: ‘* We know that not very 
many years ago, thousands of individuals confessed to being witches, and to hay- 
ing intercourse with the devil, and this with the full knowledge that such admis- 
sions consigned them to torture and death. Many cases are on record in which 
persons have confessed to crimes for the purpose of saving the really guilty per- 
son from punishment. Many others have voluntarily come forward, in times of 
great public excitement in regard to some crime, and have apparently courted 
punishment and death by acknowledging themselves to be the criminals, when 
very slight investigation has shown that they were liars; and physicians con- 
stantly meet with patients not obviously suffering from mental derangement, who 
confess to having perpetrated offences, which, if really committed, would send 
them to the prison or the gallows.” 

The article is mainly occupied with an account of the English case of Constance 
Kent, who was sentenced to death on her own confession to the murder of her 
brother, five years after the commission of the act. It is not a fortunate case 
for Dr. Hammond, as there is no evidence which makes it clear that the confes- 
sion was not true. Moreover, it is not enough to show that confessions are often 
false. The only ground on which they could be objected to as evidence, would 
be that they are false in the great majority of cases, and even so improbable a 
statement as that would go to their weight, and not to their admissibility, in con- 
nection with other facts. But if three-quarters of the confessions made are true, 
a confession, although uncorroborated, has a corresponding presumption in its 
favor. We certainly agree with Dr. Hammond, that confession, unsupported 
by collateral evidence, is not very trustworthy ; but the question is one of degree, 
and depends on the proportion of false to true confessions, as a matter of sta- 
tistics; and it is to be remembered that men may be hanged, and rightly, on 
a presumption of fact. For example, all convictions grounded on circumstan- 
tial evidence are instances of this. Indeed, in the last resort, all verdicts involve 
presumptions of facts; as, for example, that men in general speak the truth 
under oath. 


The New York Medical Journal. For March, April, May, and June, 1871. 
The Canada Law Journal. Toronto. For March, April, and May. 
The Local Courts’ and Municipal Gazette. Toronto. 


The Law Magazine and Law Review. For May, 1871. 

Tue contents of the current number comprise the following subjects: Estates 
Tail in India; Lord Brougham’s Autobiography ; Legal Reporting and Judicial 
Legislation; The Law of Fixtures, its historical development and present state ; 
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The Reform of the Procedure of the English Courts; Novation of Obligations 
according to the Modern Roman Law; Dicey’s Parties to an Action; Mr. Dudley 
Field on the New York Codes; Justices Procedure-(England) Bill; Theory of 
Appellate Jurisdiction ; and Mettray. A Scotch digest, book notices, current 
events, and a necrological record complete the number. 

The article on Brougham’s Life is very good; the Law Magazine comes to a 
conclusion which will be cordially echoed by those who have looked at the book 
on this side of the water, that ‘‘ the unfortunate thing, with respect to the present 
publication, is, that while it is never likely to be extensively read, it will probably 
prevent any really good life of Lord Brougham being written; and that it will 
scarcely supersede the far from impartial work left by Lord Campbell, which has 
at once priority of possession and superiority of interest.” ‘‘ Legal Reporting 
and Judicial Legislation” mainly consists of an earnest and well-written argu- 
ment in favor of restricting the official English reports to the cases decided in the 
higher courts. The reform is much needed. 

The book notices are good, and the number a valuable one. 


The Law Times. London. 


The Solicitors’ Journal and Reporter. London. 
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A LIST OF LAW BOOKS PUBLISHED IN ENGLAND AND 
AMERICA SINCE APRIL, 1871. 


Abbott’s United States Practice. Vol. 2. 8vo, sheep, $7.50. Diossy & Co., New 
York. 

Archbold’s Pleading and Evidence in Criminal Cases. Seventeenth edition. Post 
8vo, cloth, 81s. 6d. Sweet, London. 

Bainbridge on Mines. A Treatise on the Law of Mines and Minerals. By William 
Bainbridge. First American from the third London edition. By George M. 
Dallas. 8vo, sheep, $7.50. John Campbell, Philadelphia. 

Bigelow’s Life and Insurance Accident Reports. Vol. 1. 8vo, sheep, $7.50. Hurd 
& Houghton, New York. 

Blatchford’s Circuit Court Reports. Vol. 7. 8vo, sheep, $7.50. Baker, Voorhis, & 
Co., New York. 

Broughton’s Code of Civil Procedure. Fourth edition. Revised by C. J. Wilkinson. 
8vo, 60s. Thacker, London. 

Butler’s Lawyer and Client; their Relations, Rights, and Duties. 16mo., cloth, 
$1.00. D. Appleton & Co., New York. 

California Reports. Vol. 39. (Thompson.) 8vo, sheep, $8.00. Sumner Whitney; 
A. L. Bancroft & Co., San Francisco. 

DeGex, MacNaghten, & Gordon’s Reports of Cases Argued and Determined in the 
High Court of Chancery during the Term of Lord Chancellor Cottenham. 
Edited with Notes and References to American Law and subsequent English 
Decisions. By J. C. Perkins. 3 vols. 8vo, sheep, $15. Little, Brown & Co., 
Boston. 

Disney’s Reports. Vol. 2. Reports of Cases Adjudged in the Superior Court of 
Cincinnati. By Wm. Disney. 8vo, sheep, $6.00. R. Clarke & Co., Cincin- 
nati. 

Farrie’s Guide to Drawing Bills of Costs, &. Third edition. Post 8vo, 10s. 6d. 
H. Cox, London. 

Fawcett’s Compendium of the Law of Landlord and Tenant. 8vo, 14s. Butter- 
worth, London. 

Fisher’s Cases Decided in the District and Circuit Court of the United States for 
the Pennsylvania District. Philadelphia, 1818. (Redwood Fisher.) 8vo, $2.50. 
Reprinted by Bourquin & Welsh, Philadelphia. 

Flanders on Fire Insurance. A Treatise on the Law of Fire Insurance. By Henry 
Flanders. 8vo, sheep, $7.50. Claxton, Remsen, & Hoffelfinger, Philadelphia. 

Goddard on Easements. A Treatise on the Law of Easements. By J. L. Goddard. 
8vo, sheep, $5.50. Banks & Brothers, New York. 

Grady’s Manual of Hindu Law. For the Use of Students and Practitioners. 8vo, 
24s. Wildy & Son, London. 

Heard’s Curiosities of the Law Reporters. 12mo, cloth, $1.50. Lee & Shepard, 
Boston. 
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Indiana Reports. Vol. 83. (Black.) 8vo, sheep, $5.00. Indianapolis. 

Lee’s Law and Practice of Bankruptcy and Imprisonment for Debt. 8vo, 36s. 
Maxwell, London. . 

Louisiana Annual Reports. Vol. 22. (Hawkins.) 8vo, sheep, $12.00. New 
Orleans. 

McCall’s Practical Forms. Precedents in Practical Forms in Actions at Law in the 
Courts of New York. By H. 8. McCall. Third edition. 8vo, sheep, $5.50. 
Banks & Brothers, New York. 

Michigan Nisi Prius Reports. (Brown.) 8vo, sheep, $4.50. Kalamazoo. 

Minnesota Reports. Vol. 15. (Spencer.) 8vo, sheep, $5.00. W. S. Coombs, 
St. Paul. 

Mississippi Reports. Vol. 42. (Reynolds.) 8vo, sheep, $7.50. Banks & Brothers, 
New York. 

Missouri Reports. Vol. 46. (Post.) 8vo, sheep, $5.50. McKee, Fishback, & Co., 
St. Louis. 

Nebraska Reports. Vol.1. (Woolworth.) 8vo, sheep, $8.00. Callaghan & Cock- 
croft, Chicago. 

New Jersey Reports. C. E. Green’s Equity. Vol. VI. 8vo, sheep, $5.00. Trenton. 

New York Reports. Howard’s Practice. Vol. 40. 8vo, sheep, $4.50. William 
Gould & Son, Albany. 

* Ohio State Reports. Vol. 19. (Critchfield.) 8vo, sheep, $5.50. Banks & Brothers, 
New York. 

Pennsylvania State Reports. Vol. 63. (Smith.) 8vo, sheep, $4.50. Kay & Brother, 
Philadelphia. 

Redfield & Bigelow’s Cases. Leading and Select American Cases in the Law of 
Bills of Exchange, Promissory Notes, and Checks. By I. F. Redfield and M. 
M. Bigelow. 8vo, sheep, $7.50. Little, Brown & Co., Boston. 

Shaw’s Practical Treatise on the Law of Bankers’ Checks, Letters of Credit, and 
Drafts. Second edition. Post 8vo, 6s. Waterlow, London. 

Stephen’s Pleading in Civil Actions. American edition from second London edition. . 
With a Preface, an Introduction, a Dissertation on Parties to Actions, and 
Notes. By Samuel Tyler. 8vo, sheep, $6.00. W.H. & O. H. Morrison, Wash- 
ington. 

Taney’s Circuit Court Decisions. Reports of Cases in the Circuit Court of the 
United States for the District of Maryland, 1836-1861. By R.B. Taney. 8vo, 
sheep, $7.50. Kay & Brother, Philadelphia. 

Tennessee Reports. Voll. (Heiskell.) 8vo, sheep, $7.50. Nashville. 

Tilsley’s Treatise on the Stamp Laws. Third edition. 8vo, 18s. Stevens & Sons, 
London. 

Towle on the Constitution. A History and Analysis of the Constitution of the 
United States, with a full Account of the Confederation which preceded it ; of 
the Debates and Acts of the Convention which formed it; of the Judicial 
Decisions which have construed it ; with Papers and Tables illustrative of the 
Action of the Government and the People under it. By Nathaniel C. Towle. 
Third edition. Revised and enlarged. Small 8vo, cloth, $2.00. Little, Brown, 
& Co., Boston. 

United States Reports. Wallace’s U. S. Supreme Court Reports. Vol. 10. 8vo, 
sheep, $6.00. W. H. & O. H. Morrison, Washington. 

United States Circuit Court Reports. Eighth Circuit. Hon. Samuel F. Miller. 
Reported by J. M. Woolworth. Vol. 1. 8vo, sheep, $7.50. Callaghan & Cock- 
croft, Chicago. 
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United States Statutes. The Statutes at Large of the United States of America, 
passed at the Third Session of the Forty-first Congress, 1870-1871, and Treaties 
and Postal Conventions. Carefully collated with the originals at Washington, 
Edited by George P. Sanger. Royal 8vo, paper, $2.00. Little, Brown, & Co., 
Boston. 

United States Statutes. The Statutes at Large of the United States of America, 
passed at the First Session of the Forty-second Congress, 1871, and Treaties, 
Carefully collated with the originals at Washington. Edited by George P, 
Sanger. Royal 8vo, paper, 75 cents. Little, Brown, & Co., Boston. 
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SUMMARY OF EVENTS. 


UNITED STATES. 


Tue Treaty or WasHrinGTon, which has been promptly ratified by the Sen- 
ate, and which will doubtless have been ratified by the British Crown before this 
number of the Review is published, either expressly declares, or implicitly assumes, 
certain principles and rules of International Law, and provides for a system of 
arbitration by which these principles and rules may be applied to the facts which 
shall be ascertained and established by them. The points about the treaty which 
most nearly concern our readers are those which have a distinctive juridical char- 
acter. It covers several matters which might have been the subjects of separate 
conventions ; viz., the Alabama claims, other claims of American citizens upon 
Great Britain, and claims of British subjects upon the United States, arising 
between April 13, 1861, and April 9, 1865; the North-eastern Fisheries; the 
Navigation of the St. Lawrence, and certain other rivers; the adjustment of the 
North-western boundary, and the transportation of goods through the United 
States and Canada. 

Reciting the difficulty ‘‘ growing out of the acts committed by the several ves- 
sels which have given rise to the claims generally known as the Alabama claims,” 
the high contracting parties agree ‘‘ that all the said claims growing out of acts 
committed by the aforesaid vessels,” shall be referred to a tribunal of arbitrators 
consisting of five members. These arbitrators are not constituted a court to 
settle disputed questions of public law; they are rather a jury to decide, with 
respect to the Alabama, and each of the other Confederate cruisers, whether 
Great Britain has, by any act or omission, failed to fulfil any of the international 
duties resting upon her in regard to the equipping, fitting out, arming, or escape 
of the vessel, and in regard to its subsequent use of British ports as a base 
of operations, and for the procuring of military supplies. To aid them in arriv- 
ing at a correct conclusion, the treaty itself furnishes three rules, which are 
declared to be accepted doctrines of International Law for the future govern- 
ment of the two countries, and to have a retroactive operation so as to cover 
the matters in controversy. These rules are, ‘‘ A neutral government is bound, 
First, To use due diligence to prevent the fitting out, arming, or equipping, within 
its jurisdiction, of any vessel which it has reasonable ground to believe is intended 
to cruise or to carry on war against a power with which it is at peace ; and also, 
to use like diligence to prevent the departure from its jurisdiction of any vessel 
intended to cruise or carry on war as above, such vessel having been specially 
adapted, in whole or in part, within such jurisdiction, to warlike use. Secondly, 
Not to permit or suffer either belligerent to make use of its ports or waters as 
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the base of naval operations against the other, or for the purpose of the renewal 
or augmentation of military supplies or arms, or the recruitment of men, 
Thirdly, 'To exercise due diligence in its own ports and waters, and as to all 
persons within its jurisdiction, to prevent any violation of the foregoing obliga- 
tions and duties.” We may therefore look upon a decision by the arbitrators in 
favor of the United States as certain, because, even if the British officials were 
guilty of no negligence in respect to the original construction and departure of 
the vessels, it has never been denied that these cruisers made frequent visits to 
British ports for the purpose of the renewal or augmentation of military supplies 
and arms therein, in direct opposition to the provisions of the second rule. 

How do these rules affect the United States? Do they create new duties, and 
place new restrictions upon the commercial activities of our citizens, or do they 
simply reaffirm principles which have always been recognized and acted upon by 
the government? The United States has generally occupied a position of neu- 
trality. While cheerfully conceding and carefully observing its neutral duties, it 
has steadily upheld and maintained neutral rights. If this treaty has placed a 
new limit upon these rights, it has done an injury to our citizens from which they 
will some time severely suffer. But when properly interpreted, that is, when 
interpreted by the light of past events and of solemn decisions of the highest 
national tribunal, we believe that it will be found only to declare in express terms 
what the United States has uniformly acknowledged to be International Law, 
It should be noticed that most of the language of the first and second rules is 
copied from a statute of Congress passed in 1818, and from one of the British 
Parliament, passed in 1819. The statute of 1818 is similar to a prior one of 
1794, which was in force until the year 1817. The clause of the first rule, ‘ such 
vessel having been specially adapted, in whole or in part, within such jurisdiction, 
to warlike use,” is not fonnd in the legislation referred to, and it was doubtless 
inserted to prevent such a narrow and technical construction as the English courts 
gave to the words ‘‘ equip” and “ fit out” in the celebrated Alexandra case. The 
Supreme Court of the United States has repeatedly held that the acts forbidden 
by the United States statute are also prohibited by the International Law, and 
that an international duty therefore rested upon the government in respect of the 
subjects referred to in the municipal legislation. It will be enough for us to refer 
to the well-known case of The Santissima Trinidad (7 Wheaton, 283), in which 
Mr. Justice Story said, ‘* The doctrine of this court has long been established 
that such illegal augmentation is a violation of the laws of nations, as well as of 
our own municipal law.” The treaty, therefore, by copying the operative lan- 
guage of the statute, to which our courts have given a broad and liberal construc- 
tion, has simply declared what the government has always acknowledged, that 
an international duty exists, and has existed, corresponding to, but independent 
of, the statute. The British government, on the other hand, has hitherto denied 
the existence of any such obligation. While the statute of 1794 was in force, 
the Supreme Court held, in the ease of The Santissima Trinidad, that the send- 
ing of a vessel fully armed and ready for use in war, under American papers, 
colors, and command, to a port of one belligerent, for a bond fide purpose ‘of 
offering her for sale there in the market as a commercial enterprise, though it 
subjected her to capture as contraband, would not be a violation of our national 
neutrality. This particular doctrine is practically important to our ship-builders 
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and merchants. We are of the opinion that the treaty has not overruled it.! 
The language of the first rule does not seem to be broader than that of our 
statutes ; and the illegality of the transaction prohibited by both does not consist 
in the physical fact of equipping, or arming, but in the infent with which all this is 
done. If we are correct in this opinion, the three rules of the treaty leave the 
United States and its citizens in the position, in respect to the international duties 
and rights of neutrality, which they have occupied during our whole political 
history. 

The other claims of American citizens against Great Britain, and the claims of 
British subjects against the United States, arising between April 13, 1861, and 
April 9, 1865, are referred to a mixed commission, whose awards thereon are to | 
be final. This provision cannot be made to embrace the demands of British 
subjects for ships and cargoes seized and condemned for a breach of the block- 
ades, nor for slaves made free by our laws, nor for property injured or destroyed 
by the ordinary processes of war. It must be construed as including only cer- 
tain claims for property, — especially cotton, — owned by British subjects, either 
resident or non-resident, alleged to have been unnecessarily and unlawfully seized 
and confiscated by the United States authorities in regions and districts which 
had been occupied by our military forces, and after all resistance therein had 
ceased. 

The controversy in respect to the North-eastern Fisheries is settled in accord- 
ance with the provisions of the Reciprocity Treaty of 1854. For a period of ten 
years, and further until two years after notice given by either party, American 
citizens, in addition to the liberty secured by the Convention of 1818, may fish 
on all the coasts and shores, and in all the bays, creeks, and harbors of the Cana- 
dian provinces and of Prince Edward’s Island, and may land to cure fish and dry 
nets. British subjects are to enjoy a similar liberty on the eastern coasts of the 
United States north of the 59th degree of north latitude. Reciprocity of trade 
in fish and fish-oil, the produce of the respective countries, excepting fish of the 
inland lakes, is established between the United States and Canada and Prince 
Edward’s Island. A mixed commission is to determine the amount of any com- 
pensation to be paid by the United States for these privileges. 

The navigation of the St. Lawrence and of certain other rivers is made for ever 
free to American citizens, subject to reasonable police regulations. This is in 
conformity with the system now established with respect to the important naviga- 
ble rivers of the European continent which traverse different States. 

The other provisions of the treaty do not require special notice. 


Tue Ku-Kivx Bit. — So much has been said against the constitutionality of 
this act, and the argument has been put with so much force, notably in some 
articles in The Nation, by one of our ablest writers on such subjects, that we 
must state in a few words some arguments which may be adduced on the other 
side; premising, however, that we express no opinion on the policy of the law, 
or on the general question of its constitutionality. It is of much more impor- 
tance that the act should be discussed in an impartial and professional spirit, than 
that any particular conclusion should be reached. 


1 It has been suggested in England that the treaty abrogates this doctrine. The English 


ministry have explicitly stated, however, that this is not so—that such is not the intention of 
the treaty. 
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We have in mind particularly the third and fourth sections, which authorize 
the President to employ the army and navy, and to suspend the privileges of the 
writ of habeas corpus in certain cases. These sections are as follows : — 


Section 8. That in all cases where insurrection, d tic viol » unlawful 
combinations, or conspiracies, in any State, shall so obstruct or hinder the executign 
of the laws thereof and of the United States as to deprive any portion or class of the 
people of such State of any of the rights, privileges, or immunities, or protection, 
named in the Constitution, and secured by this act, and the constituted authorities of 
such State shall either be unable to protect, or shall from any cause fail in or refuse 
protection of the people in such rights, such facts shall be deemed a denial by such 
State of the equal protection of the laws to which they are entitled under the Consti- 
tution of the United States, and in all such cases or whenever any such insurrection, 
violence, unlawful combination or conspiracy shall oppose or obstruct the laws of the 
United States, or the due execution thereof, or impede or obstruct the due course of 
justice under the same, it shall be lawful for the President and it shall be his duty to 
take such measures, by the employment of the militia or the land and naval forces of 
the United States, or of either or by other means, as he may deem necessary for the 
suppression of such insurrection, domestic violence, or combinations ; and any person 
who shall be arrested under the provisions of this and the preceding section shall be 
delivered to the marshal of the proper district, to be dealt with according to law. 

Section 4. That whenever in any State or part of a State the unlawful combi- 
nations named in the preceding section of this act shall be organized and armed and 
so numerous and powerful as to be able, by violence, to either overthrow or set at 
defiance the constituted authorities of such State, and of the United States within 
such State, or when the constituted authorities are in complicity with, or shall con- 
nive at the unlawful purposes of, such powerful and armed combinations ; and when- 
ever by reason of either or all of the causes aforesaid, the conviction of such offenders 
and the preservation of the public safety shall become in such district impracticable, 
in every such case such combinations shall be deemed a rebellion against the govern- 
ment of the United States; and during the continuance of such rebellion and within 
the limits of the district which shall be so under the sway thereof, such limits to be 
prescribed by proclamation, it shall be lawful for the President of the United States, 
when in his judgment the public safety shall require it, to suspend the privileges of 
the writ of Aaleas corpus, to the end that such rebellion may be overthrown. Provided, 
That all the provisions of the second section of an act entitled “ An act relating to 
habeas corpus, and regulating judicial proceedings in certain cases,” approved March 
third, eighteen hundred and sixty-three, which relate to the discharge of prisoners 
other than prisoners of war, and to the penalty of refusing to obey the order of the 
court, shall be in full force so far as the same are applicable to the provisions of this 
section ; provided, further, that the President shall first have made proclamation, as 
now provided by law, commanding such insurgents to disperse ; and provided, also, 
that the provisions of this section shall not be in force after the end of the next reg- 
ular session of Congress. 


The third section, it has been assumed, empowers the President to use the 
army and navy and the militia to suppress ‘‘ insurrection, domestic violence, un- 
lawful combinations, or conspiracies” against a State, and color is given to the 
notion by the language of the act itself, perhaps intentionally, Nevertheless, 
that is not what the act says. The words are ‘‘in all cases where insurrection, 
&e., in any State shall so obstruct, &c., the execution of the laws thereof, and 
of the United States, as to deprive, &e.,” it shall be lawful for the President to 
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use the powers granted. It is true the section continues, ‘‘ and the constituted 
authorities of suck State shall be unable to protect, &c., the people in such rights, 
such facts shall be deemed a denial by such State of the equal protection of the 
laws,” &c. But the condition precedent to the whole grant of power is an ob- 
stryction not only of State, but United States law. It would undoubtedly be 
argued on the other side that *‘ and” must be read ‘‘ or.” But as the section 
must stand, if at all, not on the fourteenth amendment, but on the authority to 
enforce the laws of the United States, and as a law is to be construed so as to 
be constitutional if possible, should not the act be taken as meaning what it says? 
Then can it be denied that, when opposition to the United States authority is 
organized, it is lawful for Congress, instead of addressing itself to enforcing 
the particular judgments of its courts, to go at once to the root of the matter and 
extirpate the unlawful organization? Perhaps, on this construction, even the 
references to the obstructions of State law are not wholly without meaning. 
They may have been intended to give an impression that the act accomplishes 
more than it does, but they may have been added as an additional proof or test 
of the reality and magnitude of the danger. 

Much the same reasoning may be applied to the fourth section, for by that, 
before the combination is to be ‘‘ deemed a rebellion against the United States,” 
and the privilege of habeas corpus may be suspended, it must ‘‘ be organized and 
armed, and so numerous and powerful as to be able by violence to either over- 
throw or set at defiance the constituted authorities of such State, and of the 
United States.” 

Were that all there could hardly be a doubt; for we suppose, that it will be 
admitted that ‘* to be able to overthrow” refers to an ability manifested by overt 
acts. But the section continues in the alternative thus: ‘‘ or when the constituted 
authorities (i.e., of the State, we suppose) are in complicity with, or shall con- 
nive at, the unlawful purposes of such powerful and armed combinations.” At 
this point one might begin to hesitate, although it might perhaps be argued that 
the only unlawful purposes in question were, overthrowing or setting at defiance 
the United States authorities. But it is not left to doubtful conjecture. The 
next clause is, ‘‘and whenever by reason of either or all of the causes aforesaid, 
the conviction of such offenders and the preservation of the public safety shall 
become impracticable.” Conviction where? Surely in those courts for which 
Congress has power to legislate. Is it going very far to say that when an 
armed organization sets at defiance the United States authorities, or intends to 
do so and is abetted by the State officers, and in consequence prevents the 
United States from convicting offenders and preserving public safety, there 
exists a state of rebellion ? 

The second section seems to us more questionable in some of its parts. But 
the examination of it in detail would take more space than we can give. 


LeaistaTion. —Scarcely any acts of general legal interest, except the Ku- 
Klux bill, were passed during the late session of Congress. We give an abstract 
of one of the more important: AN Act relating to moneys paid into the Courts of 
the United States. Approved March 24, 1871. 

The first section directs that ‘all moneys in the registry of any court of the 
United States, or in the hands or under the control of any officer of such court 
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which were received in any cause pending or adjudicated in such court, shall 
within thirty days after the passage of this act be deposited with the treasurer, 
or an assistant treasurer, or a designated depositary of the United States, in the 
name and to the credit of such court.” Moneys hereafter paid into such courts, 
or received by the officers thereof, must be deposited in like manner. But the 
act does not prevent the delivery of any such money upon security, according to 
agreement of parties under the direction of the court. 

Section 2 provides that ‘‘no money deposited as aforesaid shall be withdrawn, 
except by order of the judge or judges of such courts respectively, in term or in 
vacation, to be signed by such judge or judges, and to be entered and certified 
of record by the clerk; and every such order shall state the cause in or on ac- 
count of which it is drawn.” 

Sections 3, 4, and 5 require clerks to present stated accounts to the respective 
courts, of the moneys paid into court; and prescribe punishment for embezzle- 
ment. 

Section 6 repeals the acts of April 18,°1814, and the act of March 3, 1817, 
relative to the disposition of moneys paid into United States courts. 


FeperaL Taxation or Stare Sacartes.— Unirep States Supreme 
Court. Buffinton vy. Day. In this case which came up from the Massachusetts 
circuit, Mr. Justice Clifford decided that the salary of a State judge, payable out 
of the State treasury, was not liable to the United States income tax. The 
Supreme Court have affirmed the decision, notwithstanding the able argument of 
the counsel for the government, Brapiey, J., dissenting. It was decided in 
Dobbins v. The Commissioners of Erie County, 16 Peters, 435, that a State could 
not levy a tax upon the salary or emoluments of an officer of the United States. 
The result of the decisions therefore is, that official salaries are exempt from 
taxation, except by the government to which the officer is responsible. 


ALABAMA. 


Tue Exrorcement Act.—Unitep States Circurr Court. S. D. of 
Alabama. United States v. John Mall, Jr., et al. In this case it was held on 
demurrer that the words ‘‘ any right or privilege granted or secured to” any 
citizen in the act of May 31, 1870, § 6, include the rights of peaceably assem- 
bling and of free speech, on the ground that as Congress is prohibited to abridge 
these rights by the first amendment, and as the States are by the fourteenth (no 
State shall abridge the privilege, &c., of citizens), they may fairly be said to be 
secured by the Constitution. The constitutionality of the act is also affirmed by 
a somewhat obscure course of reasoning. One position is taken which, though 
doubtful, and often strenuously denied, we do think has something in it, —that a 
State may deny the equal protection of its laws not only by positive hostile legis- 
lation, but also by concerted judicial or executive inaction or discrimination when 
the laws upon the statute book are unobjectionable in form. 


CALIFORNIA. 


Raitroap Ar Taxation. — The Supreme Court of California has recently 
given a decision on this question, sustaining the constitutionality of ‘an Act to 
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empower the city of Stockton to aid in the construction of the Stockton and 
Visalia Railroad.” We have discussed this question already (5 Am. Law Rev. 
126, and elsewhere) at such length that our readers will probably be glad not to 
have the familiar arguments gone over again here. An abstract of the opinion 
may be found in the Pacific Law Reporter for May 18. 


DELAWARE. 


Tur Passencer Tax UnconstirutionaL. — Court of Errors and Appeals, 
The Court of Errors and Appeals at Dover has rendered a decision in what is 
known as the Passenger Tax case. Suit was brought by the State treasurer 
against the P. W. & B. R.R. to recover some $75,000, being the amount of a 
tax levied under the act of 1864, of ten cents per head upon every passenger 
travelling by steam routes. The question of the constitutionality of the tax was 
reserved by the Superior Court, of New Castle county, to be heard before all the 
judges in the Court of Errors and Appeals, and was argued at the June term, 
1869. The chancellor (Bates) has now delivered the unanimous opinion of the 
court, accepting the decision of the Supreme Court of the United States, in the 
ease of Crandall vy. State of Nevada, as settling the principle that a tax by a 
State upon what is known as infer-State travel is invalid under the Federal Con- 
stitution, and concluding, after a careful examination of the act in question, that 
the tax imposed by it was a tax upon the passenger to be collected by the car- 
rier, and not merely a tax upon the business of the carrier to be measured by the 
number of passengers, as was urged on the part of the State. The act, there- 
fore, so far as it imposes a tax upon passengers travelling through, into, or out of 
the State, was declared unconstitutional and void. The chief justice also deliv- 
ered an opinion fully concurring in the conclusions above stated, but adding 
thereto his dissent from the grounds upon which the majority of the Supreme 
Court had based their decision in the Nevada case, — preferring with the minority 
of the Supreme Court to base the principle by which both that case and the 
present one are settled upon the commercial clause of the Constitution giving 
Congress power to regulate commerce between States. The other members of 
the court did not deem it necessary to discuss the grounds of the decision of the 
Nevada case, agcepting as conclusive the principle which was settled by it. We 
understand that the Maryland Supreme Court has recently held a tax of the same 
sort constitutional, in the case of the Baltimore & Ohio Railroad, and that the 
decision is to go before the Supreme Court at Washington. 


GEORGIA. 


Non-RESIDENT CREDITORS AND THE Retier Laws.—Unitep States Crr- 
cuir Court. Southern District of Georgia. William Dawson vy. James Rankin 
etal. In this case a decision was rendered by Woops, C. J., on the 15th of 
April last, overruling the defendants’ motion to dismiss for want of jurisdiction, 
and ordering them to plead. The facts were these: A judgment was obtained 
in the State Court, Muscogee county. Defendants appealed to the Supreme 
Court, and gave bond for $33,000, with Salisbury as security. The judgment 
was affirmed. The plaintiff and security failed to pay the judgment (this being 
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an old debt, the relief laws of the State embarrassed plaintiff), and plaintiff then 
transferred the jurisdiction by suing the principal and security in the United 
States Circuit Court. A,motion was made to dismiss on the ground that plain- 
tiff had his judgment in the State Court, and remedies under his execution, 
The court ruled that the supersedeas bond was a new contract, that Salisbury 
had not yet been sued in the State Court; that by the bond plaintiff had the 
right to enforce the same against principal and security jointly or severally. He 
had elected, as he had the right to do, to sue jointly. The effect of this decision 
will be to enable many plaintiffs who are non-residents to escape the operation 
of the relief law. 


MASSACHUSETTS. 


Municirat Arp To Rartroaps. — A new contribution is made to the endless 
discussion as to the constitutional power of State legislatures to authorize towns to 
levy taxes in aid of railroad construction within their limits, in the April number 
of Bench and Bar. It is Prof. Emory Washburn, of:the Cambridge Law School, 
who now enters the lists in support of the recent decision of the Supreme Court 
of Michigan. (5 Am. Law Rev. 126.) We have heretofore, at some length, 
set forth our reasons for questioning the soundness of this decision (Ibid. pp. 
148-158), and Prof. Washburn does not convince us that we were wrong. 

The gist of his argument is stated in the last paragraph. ‘*‘ The limit which 
we have endeavored to advocate in these remarks is found in the requiremenis 
of public duty. It rests upon the idea that the taxing power is one which was 
originally conceded by the citizen to the government, and is not to be extended 
beyond what is reasonably necessary to carry out the corresponding duties which 
were devolved upon the government by the Constitution of the State, and that it 
does not reach to the taxing of their citizens by towns to build railroads, or do 
the business of common carriers.” As we understand it this paragraph contains 
a very bold proposition; one, we think, scarcely tenable. It would certainly 
seem to imply that the supplying of the necessary channels and thoroughfares for 
internal communication is not one of the ‘* requirements of public duty ;” that 
citizens cannot properly be taxed for the construction of such thoroughfares. 
This Prof. Washburn could not have intended. Neither he nor Mr. Justice 
Cooley, we imagine, will question the constitutional power of aState, or town 
when authorized so to do, to levy taxes to construct a public railroad to be oper- 
ated by the government. Certainly Judge Cooley will not, for in his opinion he 
distinctly says: ‘* It was at one time in this State deemed true policy that the 
government should supply railroad facilities to the travelling and commercial 


public, and while that policy prevailed the right of taxation for the purpose was” 


unquestionable.” (5 Am. Law Rev. 133.) How then, if the function is a 
public and legitimate one, can the mere change of the agency or method by or 
through which it is performed convert it at once into a private and illegitimate 
governmental function? If Prof. Washburn can show that the government, under 
our constitution, has nothing to do with the channels of communication, — that 
it cannot lawfully take land for them, or construct them or keep them in repair, 
then his argument will be good. If, however, as we think he must, he concedes 
that this charge of the means of internal communication is pre-eminently a func- 
tion and duty of government, then we are at a loss to see what has become of 
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his argument as regards ‘the requirements of public duty.” We are brought 
immediately back to the old issue. A function is imposed upon the government. 
The department of the government in which the Constitution reposes the charge 
over this function or duty judges as to the best mode of carrying it out. The 
question is simply as to where another department of government finds a consti- 
tutional warrant for limiting this discretion. If the end itself were private, the 
duty of the judiciary would be distinct enough ; if, however, the duty, the function, 
is public, the mere detail or agency for execution would seem to be a matter of 
discretion only, to be reposed in the sound judgment of the department intrusted 
with the performance of the duty. 

One question put by Prof. Washburn we propose to answer, but not in language 
of our own. He says: ‘ A limitation is sometimes attempted to be made, that 
the expenditure should be for such purposes only as are designed for public 
benefit. And it is assumed that railroads are of this character. But what is a 
railroad owned and operated by a private corporation, deriving profits for its 
stockholders by the use to which it is put by others, but a mere doing of the 
business of a common carrier?” Let us see what Chief Justice Shaw says on 
this point: ‘‘It is perfectly well settled that property thus taken for a railroad, 
though it is through the medium of a corporation, who provide the capital, build 
and conduct the works, and find their reimbursement in tolls, fares, and freights 
given by statute, is taken for a public use. If it could be held that because the 
power and the property were given to a corporation, it was not for a public 
object or purpose, but for the benefit of the corporation and their members, like 
that of a bank and trading company, then it would be the appropriation of pri- 
vate property by the legislature, under the pretence of the power of eminent 
domain, and plainly unconstitutional and void.” (Old Colony and Fall River 
R. R. Co. v. County of Plymouth, 14 Gray, 161.) And again the same court 
says: ‘* The construction of a railroad is not a private enterprise. The corpora- 
tion exercises the right, or the legislature through the corporation exercises the 
right, to take private property for the road, on the ground that the use is a 
public use, and the road itself a highway for the public travel.” (Commonwealth 
v. Fitchburg R. R. Co., 12 Gray, 188.) Is not the providing of ‘* highways for 
the public travel” ‘‘a duty which the government is under towards its sub- 
jects”? If it is, how can there be a question as to its power to raise and assess a 
tax to the end that it may be performed? And how can this great public duty 
be degraded into ‘‘a mere doing of the business of a common carrier”? Would 
in not be just as sound doctrine to speak of the ‘* mere doing of the business of 
a” schoolmaster, or of a post-boy ? 


Tux Riguts or Witnesses. — Supreme Jupiciat Court. Jn the matter of 
Henry Emery on habeas corpus. In this interesting case, Mr. Justice Wells, who 
delivered the opinion of the court, thus stated the facts : — 


The petitioner represents that he is imprisoned and restrained of his liberty at the 
State-house, in Boston, by John Morissey, sergeant-at-arms of the General Court of 
Massachusetts. Upon return made to the writ, and a hearing of the parties before 
the court, it appears that the petitioner is held by the respondent under a warrant of 
commitment, in due form of law, issued by order of the Senate, under the hand of the 
president thereof, requiring the respondent as sergeant-at-arms of that body, “ to com- 
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mit the said Henry Emery to the common jail of the county of Suffolk, to be there 
imprisoned for the term of twenty-five days, unless he shall be sooner discharged by 
the Senate, in accordance with the terms of the order” recited in said warrant. It 
appears further from the order recited that the said Emery, having been summoned 
to give testimony before a joint special committee of the Senate and House of Repre- 
sentatives, charged with an investigation affecting the public interests, and with 
authority to require his testimony, and having refused to testify, was arrested and 
brought to the bar of the Senate pursuant to an order of that body to answer as for a 
contempt in so refusing. Being arraigned, the following question was propounded to 
him: “ Are you ready and willing to answer, before the joint special committee ap- 
pointed by this Senate and House of Representatives of Massachusetts, to inquire if 
the State police is guilty of bribery and corruption, the following questions: 1, 
Whether, since the appointment of the State constabulary force, you have ever been 
prosecuted for the sale, or keeping for sale of intoxicating liquors? 2. Have you 
ever paid any money to any State constable, and do you know of any corrupt prac- 
tice or improper conduct of the State police? If so, state fully what sums, and to 
whom you have thus paid money, and also what you know of such corrupt practice 
or improper conduct.” The cause of commitment, as stated in the order therefor, and 
as recited in the warrant, is, that “the said Emery, in contempt of the authority of 
this Senate, did give an unsatisfactory answer to the second question propounded.” 
Neither the record of the Senate accompanying the return, nor the warrant, contains 
the answer made by said Emery to the question propounded to him before the Senate, 
or his reasons for refusing to answer. But they are set forth in the petition, having 
been made in writing, and are admitted to have been made as set forth, to wit :— 


“Intending no disrespect to the honorable Senate, I answer, under the advice of 
counsel, that I am ready and willing to answer the first question, but I decline to 
answer the second question, upon the ground, first, that the answer thereto will accuse 
me of an indictable offence ; second, that the answer thereto will furnish evidence 
against me by which I can be arrested of such an offence. 

[Signed] Henry Emery.” 


It is not contended that this answer was made otherwise than in good faith ; nor is 
it claimed that it was held to be unsatisfactory by the Senate, for the reason that it 
was evasive, or that the privilege was set up as a pretext merely. It is apparent that 
an affirmative answer to the question put to him might tend to show that he had been 
guilty of an offence either against the laws relating to the keeping and sale of intoxi- 
cating liquors, or under the statute for punishing one who shall corruptly attempt to 
influence an executive officer by gift or offer of a bribe [Gen. Stat., c. 163, § 7]. 
The principal questions raised and submitted are, first, whether the constitutional 
privilege of exemption relied on is applicable to investigations ordered and conducted 
by the legislature, or either of its branches. Second, whether in this case the peti- 
tioner is deprived of the privilege by force of the act “for the better discovery of testi- 
mony and the protection of witnesses before the joint special committee on the State 
police,” passed on the eighth day of March, 1871. The questions having been fully 
and learnedly argued by counsel upon both sides, it was deemed proper and desirable 
that the decision and opinion to be given thereon should receive the consideration 
and sanction of the other members of the court upon advisement and conference. 
That conference having been had, the decision and opinion now to be announced bears 
the approval and unanimous concurrence of all the members of this court. 


The conclusion of the court was, first, that the twelfth article of the Massachu- 
sgtts declaration of rights, ‘‘no subject . , . shall be compelled to accuse or fur- 
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nish evidence against himself,’ was applicable to legislative as well as other 
investigations. The rest of the decision we give in the words of the court : — 


The remaining question arises upon the effect of the statute of March 8, 1871, 
which is as follows : 


“Aw Act for the better discovery of testimony and the protection of witnesses 
before the joint special committee on State police. Be it, &e. 


“Secr. 1. No person who is called as a witness before the joint special committee 
on the State police shall be excused from answering any question or for the production 
of any paper relating to any corrupt practice or unlawful conduct of the State police, 
forming the subject of inquiry by such counsellor, on the ground that the answer to 
such question or the production of such paper may criminate or tend to criminate 
himself, or to disgrace him, or otherwise make him infamous, or on the ground of 
privilege; but the testimony of any witness examined before said committee upon 
the subject aforesaid, or any statement made, or any paper produced by him upon 
such an examination, shall not be used, or evidence against such witness in any civil 
or criminal proceeding or any court of justice; provided, however, that no official 
paper or record produced by such witness on such examination shall be held or taken 
to be included within the privilege of such evidence, so to protect such witness in any 
civil or criminal proceeding, as aforesaid, and that nothing in this act shall be con- 
strued to exempt any witness from prosecution and punishment for perjury committed 
by him in testifying as aforesaid. 

“Sect. 2. This act shall take effect upon its passage.” 


It follows from the considerations already named, that so far as that statute requires 
a witness who may be called to answer questions and produce papers which may tend 
to criminate himself, and attempts to take from the constitutional privilege in respect 
thereto, it must be entirely ineffectual for that purpose, unless it also relieves him from 
all liabilities, for protection against which the privilege is secured to him by the Con- 
stitution. The statute does undertake to secure him against certain of those liabilities, to 
wit: The use of any disclosures he may make as admissions or direct evidence against 
him in any civil or criminal proceeding. In the case already referred to, The People v. 
Kelly, 24 N. Y. Rep. 74, it was held that such a provision by statute removed all the 
liability against which the witness was secured by the constitutional exemption ; and 
that, being thus otherwise furnished with all the protection to which the Constitution 
entitled him, he had no further occasion, and therefore no right, to set up the claim of 
privilege as a protection against that to which he was not exposed. But this decision 
was made upon the ground that the provision relied on in the Constitution of New 
York protected the witness only from being compelled “to be a witness against him- 
self,” and did not protect him from the indirect and incidental consequences of a dis- 
closure which he might be called upon to make. The terms of the provision in the 
Constitution of Massachusetts require a much broader interpretation, as has already 
been indicated, and no one can be required to forego an appeal to its protection, unless 
fully secured from future liability and exposure to be prejudicial in any criminal pro- 
ceeding against him, as fully and extensively as he would be secured by availing him- 
self of the privilege accorded by the Constitution. Under the interpretation already 
given this cannot be accomplished so long as he remains liable to prosecution crimi- 
nally for any matters or causes in respect of which he shall be examined, or to which 
his testimony shall relate. It is not done in direct terms by the statute in question. 
It is not contended that this statute is capable of an interpretation which will give 
that effect, and it is clear that it cannot and was not intended so to operate. Failing, 
then, to furnish to the persons to be examined an exemption equivalent to that con- 
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tained in the Constitution, or to remove the whole liability against which its provisions 
were intended to secure them, it fails to deprive them of the right to appeal to the 
privilege therein secured to them. The result is that in appealing to his privilege as 
an exemption from the obligation to answer the inquiries put to him, the petitioner 
was in the exercise of his constitutional right ; and his refusal to answer upon that 
ground was not and could not be considered as disorderly conduct, or a contempt of 
the authority of the body before which he was called to answer. There being no 
legal ground to authorize the commitment upon which he is held, he must be dis- 
charged. Therefore he is accordingly discharged. 


NEW JERSEY. 


New Jersey Supreme Court. — February term, 1871. The following inter- 
esting principles were noticed : — 


In Mundy v. Vail, a decree of the Court of Chancery which purported to 
decide rights which the record in the chancery suit did not show to have been in- 
volved in the dispute was disregarded in this court; it is conceded that if a court 
of chancery has power to make a decree (i.e. jurisdiction), its judgment cannot 
be questioned collaterally in this court, but this must apply to the substance of 
the controversy, not to all the rights of parties; when the rights of a party are 
not coram judice, they are not affected ; as, for example, where land not mentioned 
in a petition for sale was included in a decree, or where infants’ rights were dis- 
posed of without notice to them, or a compliance with statutory provisions. In 
The State y. Jersey City, the court held that a private citizen, as being a tax- 
payer, may submit to this court by a writ of certiorari, the legality of an ordinance, 
or resolution of a city affecting his general rights as such tax-payer; e.g., in one 
case the aldermen voted themselves a salary of $1200 each, and in another case 
resolved to buy a tract of land for a wharf, in which lands one of the aldermen 
was interested. The court set aside both resolutions as unauthorized by law, 
either express or implied. In Drake v. Baker, it was held that where one agreed 
to give a warranty deed on the sale of lands, and his wife refused to sign the 
deed or release her dower, he was liable to the same rule of damages as in cases 
of a sale of chattels; i.e., difference between the contract price and the market 
value at the time when the contract should have been fulfilled; this is the case 
when a man undertakes to procure an act from a third person, and he consciously 
assumes the risk. In the case of Douglass Receiver of Taxes v. The State, decided 
in the Court of Errors, November term, 1869, the chief justice reiterates his 
view, that charters of incorporation subject to either a general law or special 
enactment, providing for their amendment, alteration, or repeal are not contracts. 
(Consult 2 Vroom, 580.) But where a statute exempts from taxation corporations, 
which by virtue of any contract in their charter or other contracts with this State, 
are expressly exempted from taxation, he holds that the legislature must have 
intended to consider tax exemption clauses in such charters as contracts. He says, 
** As a term of legal nomenclature the word ‘ contracts’ may be ill chosen or in- 
exact ; but as a matter of statutory construction, the expression under the circum- 
stances is unambiguous and plainly intelligible.” ‘‘It is but of little moment 
whether or not things have been called by their right names, provided the design 
is certain.” 
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Tue Law or THE Roap. — In the case of Winans v. The Orange and Newark 
Horse Car R.R. Co. (tried at the Essex Circuit, January, 1871), it was held that 
the law of the road, as applied to ordinary vehicles, should also govern the 
managers of horse-cars driven upon tracks laid on the common highway, except 
so far as that they were not obliged to turn out to the right or left, or give way 
to vehicles coming in an opposite direction or going in the same direction; they 
are not like steam roads. In this case a young lady was driving across defend- 
ant’s track, and had got over all but the back part of her buggy, and was then 
run into through the carelessness of the driver of the car, in not stopping his car 
in time; the evidence showing that he might have done so unless he was either 
inattentive to his duty or going at an unusual speed. Judgment for plaintiff. 


NEW YORK. 


Mr. Curtis’ DEFENCE OF MR. Fre_p. — As a specimen of pure legal ratiocina- 
tion, Mr. Curtis’ pamphlet on the Barlow-Field controversy is one of the most 
amusing contributions to literature which has been made for many a long day. 
We by no means mean to imply that it is amusing in itself, for it is, on the con- 
trary, very long, very diffuse, and very dull; but in the results arrived at, and in 
the methods used to arrive at them, it is well nigh unexampled. We regret to say 
that it is one of those productions which now and then bring great popular dis- 
credit upon the legal profession. Claiming from the beginning a right to assume, 
for purposes of argument, a condition of affairs which every man, who knows any 
thing at all of the subject knows does not exist, Mr. Curtis then proceeds 
logically to show that, by the application of familiar rules of law, white is, after 
all, clearly black, and black is white. Unfortunately, ordinary men and women, 
those base elements of humanity for whose good and convenience law mainly ex- 
ists, cannot be brought to see things quite in this light, and it is by thus ignoring 
what is patent to every one but the advocate, that law, as a science, has more 
than once been brought into public contempt. We do not think it at all worth 
while now and here to enter into the merits of the Barlow-Field controversy. 
Mr. Curtis’ method of treating it deserves, however, a moment's consideration. 
The ‘‘ tribunal” to which he addresses himself is ‘‘ mainly composed of the 
unbiassed and unprejudiced members of my profession.” The legal profession, 
like every other, is made up, fortunately for itself and the world, not of men 
living on pure reason, but of human beings. When, therefore, these human — 
beings are asked, under the application of familiar principles of law, to arrive at 
conclusions which they and all the world know to be ludicrously wrong, they are 
very apt, after all, not to arrive there. For instance, it is unquestionably true 
that Judge Barnard of the New York Supreme Court has never yet been reg- 
ularly impeached for crimes and misdemeanors; it is equally true that Messrs. 
Jay Gould and James Fisk, Jr., have never been found guilty of theft or fraud, 
and undergone the penalty of the offended law; it is no less true that it is a 
familiar rule of construction, that all persons accused of a crime are supposed to 
be innocent until they are proved to be guilty. When, however, Mr. Curtis’ 
takes these simple facts and rules and puts them together, he may possibly pro- 
duce certain conclusions slightly astounding to the ordinary man. It is the 
stolid manner in which he does this, and the slightly Pecksniffian tone in which 
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he moralizes over the result he arrives at, which lends its amusing characteristics 
to this production. 

As an example of what we refer to we cite the following bit of reasoning exactly 
as it stands in the pamphlet. Judge Barnard has been twice elected to the bench, 
and his associates consent to sit by his side (p. 99) ; Mr. Curtis has not heard of his 
impeachment or removal from office (p. 22); therefore every order of Judge 
Barnard is to be regarded as the order of any other magistrate. Mr. James 
Fisk, Jr., is a person whom Mr. Curtis has never seen to his knowledge, and 
with whose general merits or demerits he possesses no acquaintance (p. 85). Mr. 
Fisk must, therefore, be presumed to be a useful and proper member of society, 
A judge of the Supreme Court of New York may perform such judicial acts as 
signing injunctions and orders wherever he may be, and at all hours (p. 30). 
When, therefore, Judge Barnard, having been hastily summoned from the bed- 
side of his dying mother, a hundred or so miles away, arrives in New York late 
at night, and is met on his way from the cars to his house by a lawyer, who 
stops him and asks him to sign an order appointing James Fisk, Jr., receiver of 
a hundred and fifty miles of railroad, and millions of property, in a suit in which 
Fisk was virtually plaintiff; and when Judge Barnard takes the order into * a real 
estate office ” near at hand, and there instantly signs it, such an order so procured 
is one which Mr. Curtis declares it entirely clear was proper to be made (p. 26), 

It is wholly impossible to deal gravely with such a method of arguing as this; 
sophistry is no name for it. Under the pretence of excluding prejudice, Mr. 
Curtis, in a popular appeal to the bar under the guise of a legal opinion, under- 
takes to establish rules of evidence which cut off all information concerning the 
essential facts upon which the decision of the case in point must turn. The 
verdict of the bar upon the Barlow-Field controversy can only be affected in a 
way disastrous to Mr. Field, by any such system of defence as that here pursued, 
Charges of a most serious professional character have in this case been advanced 
from responsible quarters, in every way in which it was possible to advance 
them. Mr. Field had, at first, either of two courses to pursue; he might rest 
upon his high reputation and silently and contemptuously ignore the charges 
which were made ; or he could have demanded, as of right, an investigation by a 
jury or by his professional brethren. He did not see fit to pursue the course of 
silence. In his newspaper controversy with General Barlow, he said that he 
_ eagerly courted an investigation; in fact, demanded it of right. We have not, 
as yet, heard of any investigation into the matter by an unprejudiced tribunal, nor 
can we regard this unique opinion of Mr. George Ticknor Curtis, prepared ‘ at the 
request of an intimate friend of Mr. Field,” as in any way a substitute for it. 


ADMISSIONS TO THE Bar. — Rules and Regulations Established by the Court of 
Appeals. The judges of the Court of Appeals, pursuant to the provisions of 
chapter 486 of the laws of 1871, have ordained and established the following 
rules and regulations in relation to the admission of persons hereafter applying 
to be admitted as attorneys, solicitors, and counsellors in the courts of New 
York : — 


I. No person shall be permitted to practise as an attorney, solicitor, or counsellor 
in any Court of Record in this State, without a regular admission and license by the 
Supreme Court at a general term thereof. To obtain such admission and license, 


i 
i 
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except in cases otherwise provided for by said act, the person applying must be exam- 
ined under the direction of the court. The time for the examination of persons apply- 
ing to be admitted as attorneys, solicitors, and counsellors shall be Thursday of the 
first week of each general term in the several departments ; and the time for taking 
the oath of office shall be on such day thereafter as the court may direct. 

The examinations shall in all cases be public; and, unless conducted by the judges 
of the court, shall be by not less than three practising lawyers of at least seven years’ 
standing at the bar, to be appointed by the court. 

II. To entitle an applicant to an examination he must prove to the court : — 


1. That he is a citizen of the United States, and that he is twenty-one years of 
age, and a resident of the department within which the application is made, and that 
he has not been examined in any other department for admission to practice, and been 
refused admission and license within three months immediately preceding, which 
proof may be by his own affidavit of the facts. 

2 That he is a person of good moral character, by the certificate of the attorneys 
with whom he has passed his clerkship, but which certificate shall not be deemed con- 
clusive evidence, and the court must be satisfied on this point after a full examination 
and inquiry. 

8. That he has served the clerkship or pursued the substituted course of study 
prescribed by the rules, as requisite to an examination. The clerkship may be proved 
by the certificate of the attorneys with whom the same was served, ¢r, in case of their 
death or removal from the State, by such other evidence as shall be satisfactory to the 
court. fi 

The proof of any time of study allowed as a substitute for any part of the clerk- 
ship required by these rules shall be by the certificate of the teacher or president of 
the faculty, under whose instructions the person has studied, together with the affida- 
vit of the applicant ; the proof must be satisfactory to the presiding judge of the court, 
who alone shall make the order allowing a deduction from the regular term of clerk- 
ship by reason of such studies. 

III. No person shall be admitted to examination as an attorney, solicitor, or coun- 

_sellor, unless he shall have served a regular clerkship of three years in the office of a 
practising attorney of the Supreme Court, after the age of seventeen years. 

IV. It shall be the duty of the attorney with whom the clerkship shall be com- 
menced to file a certificate in the office of the clerk of the Court of Appeals, certify- 
ing that the person has commenced a clerkship with him, and the clerkship shall be 
deemed to have commenced on the day of the filing of the certificate. A copy of the 
certificate, certified by the clerk of the Court of Appeals, with the date of the filing 
thereof, shall be produced to the court, at the time of an application for examina-_ 
tion. 

V. When a clerkship has ‘already commenced, or shall have commenced before 
these rules shall take effect, the certificate required by the preceding rule, verified by 
the affidavit of the attorney, stating the time of the actual commencement of such 
clerkship, may be filed at any time before the first day of November next. 

VI. It shall be the duty of an attorney to give to a clerk, when he shall leave his 
office, a certificate stating his moral character, the time of clerkship which he has 
passed with him, and the period which has been allowed him for vacation. 

Not more than three months shall be allowed for vacations in any year. 

The term of clerkship will be computed by the calendar year, and any person apply- 
ing for admission, whose period of clerkship shall expire during the term at which the 
application shall be made, will be admitted to examination at the customary day of the 
same term. . 
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VII. Any portion of time, not exceeding one year, actually spent in regular attend- 
ance upon the law lectures in the University of New York, Cambridge University, or 
the law school connected with Yale College, or a law school connected with any college 
or university of this State, having a department organized with competent professors 
and teachers, in which instruction in the science of law is regularly given, shall be 
allowed in lieu of an equal period of clerkship in the office of a practising attorney of 
the Supreme Court. 

VIII. Persons who have been admitted and have practised three years as attorneys 
in the highest court of law in another State may be admitted, without examination, 
to practise as attorneys, solicitors, and counsellors in the courts of this State. But 
such persons must have become residents of this State before applying for admission, 
and must bring a letter of recommendation from one of the judges of the highest 
court of law in the State from which they came. 

IX. These rules shall take effect on the first day of June, 1871. 


These new rules ought to work in the course of time important changes in the 
character of the New York bar. Of course every thing will depend upon the 
strictness with which they are enforced, and we have no doubt the Court of Ap- 
peals means to enforce them. There is one fault in the machinery, however, which 
may produce serious mischief. It will be seen from the first rule, that the rules 
as to admission are made by the Court of Appeals; the regular admission and 
license to practise is given by the Supreme Court, which controls the examina- 
tions. The Supreme Court could, therefore, by a lax system of examination 
render the rules nugatory (excepting those as to a term of study, which seem 
from the fourth rule to be exclusively within the jurisdiction of the Court of 


Appeals). This double jurisdiction seems a serious mistake. Either the practice 
as to admission of attorneys should be left to each court to settle for itself, or the 
jurisdiction should be vested in one tribunal, and that the highest. If it lies with 
one court, that court is responsible for the character of the bar; if it lies between 
two, no one can say which of the two is responsible. In government, responsi- 
bility is always the key to efficiency. 


Tue Bar AssociaTION AND THE AMENDMENTS TO THE Cope.—The Bar 
Association has done a very creditable thing in defeating, or at any rate assisting 
to defeat, one of the most iniquitous measures ever introduced into a legislative 
body. We find a full report of the proceedings of the Association in the Albany 
Law Journal for May 20th: — 


A special meeting of the New York Bar Association was held, Thursday evening, 
May 4, at No. 20, West Twenty-seventh Street, the Hon. William M. Evarts in the 
chair. The meeting was called by the executive committee for the purpose of dis- 
cussing the bill now before the Governor, entitled “An act to amend the code of 
civil procedure.” The statute, three or four columns in length, was read amid fre- 
quent sarcastic interruptions by those present. The following are the most objec- 
tionable sections : — 

Sxcrion 1. Section 1 of the act entitled “An act to amend an act to simplify 
and abridge the practice, pleadings, and proceedings of the courts of the State,” 
passed April 12, 1848, and the acts amendatory thereof, and supplementary thereto, 
is hereby amended by striking out the fourth subdivision of said 11th section. . . . 


SUMMARY OF EVENTS. 763 


§ 8. Section 33 of said act is hereby amended by adding to the first subdivision 
the words “ except that, in the city and county of New York, all actions for the fore- 
closure of mortgages or the partition of real estate shall be brought in the Supreme 
Court.” 

Mr. Nicoll explained that this section deprived the Common Pleas and Superior 
Courts of jurisdiction in actions of foreclosure and partition. 

The same section amends the second subdivision of the 33d section, by providing 
that the Supreme Court may remove into that court any action or proceeding, in any 
stage thereof, brought in the Superior Court or the Court of Common Pleas, with 
the like effect as if the action had originally been brought in the Supreme Court — 
this to extend to any motion heretofore made in any-such action or proceeding — 
and further providing that the Supreme Court might send, on the motion of a party 
or of its own motion, any case to the Superior Court or Court of Common Pleas. 

§ 5. Amends section 124 of the code, by adding that “ Actions brought against a 
corporation, or any of its officers, by a stockholder, as such, must be tried in the 
county where the principal office of such corporation is situated.” 

§ 7. Amends section 135, which relates to arrests, by providing that before exe- 
cuting the arrest the sheriff shall receive $2.50 for each defendant in the suit. Sec- 
tion 9 amends section 231 in a similar manner as to attachments. 

§ 10. Amends section 238 of the code, by providing that “ sheriffs actions ” shall, 
on request of parties, be prosecuted on their giving security for the costs and counsel 
fees of the sheriff, to the extent of $1000, and, if they desire to appeal, an additional 
$1000, and takes away the right of parties to control such suits themselves. 

§ 14. Gives the sheriff an additional fee of $2.50 for each defendant in an exe- 
cution. 

§ 16. Amends section 327 of the code by authorizing, in all cases where it appears 
to the court that the defeated party intends to appeal, the power of appointing a 
receiver of the property in dispute, without security, except the security necessary 
to take the appeal. 

§ 19. Amends section 349 of the code by allowing appeals to the general term 
from discretionary as well as other orders of the special term. 

Mr. Nicoll explained that this greatly enlarged the appeals to the general term, 
while the appeals from the general term were, by a previous section, as largely 
diminished. 

§ 21. Amends section 888 of the code, provides that parties may be compelled to 
give sworn copies of papers and documents instead of an inspection of the books 
and papers themselves. 

§ 22. Amends section 391 of the code by providing that “no such examination (of 
a party before trial) shall be allowed when it appears probable that it would not be 
allowed on the trial, nor shail such examination be allowed to extend to matters 
which i appears probable that it would not be allowed to extend upon the trial.” 

§ 24. The said act is hereby amended, by adding an additional title, to be known 
as title 16, as follows : — 

Conferring power upon Courts of Record, and every judge or justice of any such 
court, to punish for contempts. 

Every Court of Record and every judge or justice of any Court of Record shall have 
the like power which Courts of Record or judges or justices thereof possessed at com- 
mon law to punish as for a contempt of court any person or persons for any act, mat- 
ter, or thing, for which Courts of Record or a judge or justice thereof could, at common 
law, punish any person or.persons as for a contempt of court ; and the proceedings 
for contempt shall be had and conducted in such manner as the court or judge or 
justice shall direct, and the punishment, which may include fine and imprisonment, 
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or both, shall be in the discretion of the court or judge or justice before whom the 
proceeding is had. “ And all laws and parts of laws in conflict herewith are hereby, 
so far as Courts of Record and judges or justices thereof are concerned, repealed.” 

§ 25. Provides that this act shall apply to actions and proceedings now pending, 
as well as to such as may hereafter be brought, and shall take effect immediately. 

Mr. McCarthy asked if it was known whether this had received the signature of 
the Governor, and was informed it had not. 

Mr. Emott said that the fact that the changes introduced by the bill affected the 
rights of citizens was apparent to all. It increased largely the patronage of the 
judges of the Supreme Court, which was the great curse and evil of the present 
system, and which debauched and demoralized the administration of justice. It 
vested very large discretionary powers in the general terms, and stripped the Court 
of Appeals of its wholesome control over the action of the Supreme Court. Now 
they felt that if injustice were done by the Supreme Court in that large class of 
interlocutory orders which often substantially disposed of a case, they had redress 
in the Court of Appeals. This bill swept that away. Another feature was the 
extraordinary power of removal of causes from the Superior Court and the Court of 
Common Pleas. They might be aware that in some sixteen suits, involving over 
$1,000,000, against persons whose names were notorious, a judge of the Supreme 
Court had attempted to exercise this power. He made the order, and made it in 
such a way as to be a stay. On the appeal, Judge Ingraham had promptly written 
a clear and convincing opinion denying the power; his associate had waited six 
months, and then merely recorded his dissent. In the second district the power had 
been promptly denied. It was a singular fact, that after that reversal there was no 
attempt to take an appeal, and intimations were thrown out that they would 
acquiesce, and the speaker was much surprised to find them in that state of mind. 
The provisions of this act explained that course. [Laughter.] He supposed their 
proper course to be, by suitable representations, to present to the Governor the wick- 
edness and folly of this legislature. He moved that a committee be appointed to 
submit to the Association resolutions upon which they might act. 

C. M. Smith asked if there was a difference between common-law contempts and 
statutory contempts. 

Judge Emott.— The common law would make me liable for what I have said 
to-night. [Laughter.] 

The motion was carried unanimously, and the president appointed as such com- 
mittee ex-Judge Emott, James C. Carter, and E. Curtis, who retired. 

Mr. Robinson read from Blackstone the law of criminal contempts as under the 
common law, and pointed out the modifications by the revised statutes restricting 
both the classes of contempts and the character of the punishment. By the com- 
mon law, the punishment both in fine and imprisonment was unlimited, and they 
were undoubtedly liable to both for what they had said to-night, without limit. 

Mr. Nicoll read from the notes by the revisers of 1830, showing their intention to 
limit the powers of the courts in matters of contempt. The bill had never been 
printed, and no one knew who introduced it. 

W. W. MacFarland asked the president if he knew the author of the bill. 

Mr. Evarts. —If the father of the bill is known to any one present, I hope he will 
state it. It is doubtful if the legislature knew they had passed it. [Laughter.] 
The first knowledge that came to any member of the bar here was from a judge of 
the Court of Appeals, who communicated it to a lawyer here. He communicated 
something of it to a newspaper, which was the first the bar generally knew of it. 
The committee returned, and offered the following resolutions : — 

Resolved, That the bill passed by both houses of the legislature, near the close 
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of the last session, for the amendment of the code of procedure, contemplates changes 
in the existing laws of a character so extraordinary as to justify the most serious 
apprehensions, not only that the attainment of justice in private suits between man 
and man will, in a vast number of the most important cases, be practically impossi- 
ble, but that the fundamental liberties of the citizen are in imminent peril. 

Resolved, That the said bill contains, among other things, the following provi- 
sions : — 

1. A provision requiring all actions in the city and county of New York for the 
foreclosure of mortgages and the partition of property to be brought in the Supreme 
Court, thus attempting to deprive the Superior Court and the Court of Common 
Pleas of their ordinary and useful jurisdiction, and swelling the already enormous 
patronage of the Supreme Court. 

2. A provision permitting the judges of the Supreme Court in the city and county 
of New York to remove into that court, upon motion at their discretion, any suit now 
pending in or hereafter to be brought in the Superior Court of the city and county 
of New York or the Court of Common Pleas. 

8. A provision prohibiting any stockholder of a corporation who may have been 
wronged or defrauded by the officers of the corporation from seeking his redress in 
any other place than the county where such corporation has its principal office, so 
that none of the corporations having, or which may hereafter have, their principal 
offices in the city of New York, can be prosecuted by their stockholders elsewhere. 

4. Provisions greatly enlarging the privileges of appeal to the general term from 
the decisionsef a single judge, and greatly restricting the privileges of appeal to 
the Court of Appeals from the decision of general terms. 

5. A provision depriving parties of the privilege now enjoyed of choosing referees 
by consenting, and vesting the appointment of all referees in the discretion of the 
judges. 

6. A provision utterly taking away the right to have an inspection of the books 
or papers, even of a corporate body, under any circumstances. 

7. A provision leaving it to the discretion of judges to determine what questions 
may be put to an adverse party on an examination before trial. 

8. A provision oppressively increasing the fees of sheriffs on executions, attach- 
ments, and arrests. 

9. A provision hitherto unknown in the administration of justice, for the appoint- 
ment of receivers of the subject-matter of a litigation pending an appeal. 

10. A provision restoring the law of criminal contempts, as it existed in the most 
arbitrary days of English history, whereby the free and public discussion of the 
character of judicial proceedings, and the conduct of judicial tribunals, and even 
the publication, without permission, of true and impartial reports of judicial pro- 
ceedings, are made criminal misdemeanors, and punishable by fine and imprisonment, 
without any other limit than the discretion of the court or judge, and this without 
the benefit of trial by jury or the privilege of appeal. 

Resolved, That the powers given to the judges of the Supreme Court to interfere 
with the business and jurisdiction of the Superior Court and Court of Common Pleas 
of the city of New York is unnecessary as well as arbitrary, and is an unwise and 
offensive invasion of the rights of two courts of equal rank with the Supreme Court. 

Resolved, That the effect of these provisions will be to largely increase the arbi- 
trary power of the judges, affecting not only personal rights, but even the liberties 
of citizens ; to swell the patronage of the judges of the Supreme Court; to remove 
all power of control by the court of last resort over the ordinary proceedings in 
actions often of the highest importance, and, in effect, to make the judges of the 
Supreme Court absolute masters, not only of the rights but of the liberties of Liti- 
gants and their counsel. 
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Resolved, That in order that these vast powers may be wielded without embarrags- 
ment from the wholesome restraints of public opinion, it is boldly proposed that the 
conduct of judicial proceedings shall not be challenged in any quarter, public or pri- 
vate, if indeed such proceedings are to be allowed to be made public. The press is 
to be shackled and the bar silenced. 

Resolved, That a committee of twelve be appointed by the president of the Asso. 
ciation to wait upon the Governor of the State, and respectfully request him to 
withhold from the bill the executive sanction. 

Mr. Carter submitted what might be called a minority report. It seemed to him 
the most striking feature and obvious purpose of this act was, not to operate else- 
where in the State, but in this district. He had thought there ought to be a char. 
acterization to that effect. He therefore offered as a substitute for one of the 
resolutions a resolution to that effect. This resolution, giving rise to debate, was 
withdrawn. Some other amendments were proposed and embodied in the resolu- 
tions. 

The resolutions were debated at some length, the general tone of the discussion 
being that the resolutions erred rather in weakness than in being too strong, the 
speakers being Van Cott, Van Vorst, Nicoll, Carter, S. P. Nash, Edward Mitchell, 
Robinson, and A. F. Smith. The resolutions were unanimously adopted. A com- 
mittee of twelve (to which the president was afterwards added) was appointed to 
present the remonstrance to the Governor. It was further resolved to prepare a 
memorial for the signatures of the bar at large. 


The Governor returned the bill unsigned, and the amendments to the code died 
a natural death. 


PENNSYLVANIA. 


Tue Revisep Statutes. —The strongest practical objection to codification 
or revision of statutes at present in America, undoubtedly is the difficulty of 
obtaining good codifiers. The appointing power of commissions to revise the 
laws lies always either with the legislative, the executive, or both, and it so hap- 
pens that at present the class of gentlemen who have possession of these two 
departments are not as a rule so impressed with the importance of erudition and 
professional skill that they can be expected to select the best men for the work 
in question. And this is very natural, for as they have found by practical ex- 
perience that neither erudition nor skill are required as qualifications for the 
duties performed by themselves, — the duty of making and executing laws, — they 
naturally imagine that the subordinate task of revising the laws may be delegated 
to officials equally ignorant and incapable. They are not very likely to dwell 


with satisfaction upon the reflection that their own incompetence makes compe- - 


tence at some point all the more necessary. The office of codifier becomes with 
them an office like any other —to be knocked down to the lowest bidder. The 
idea that codification or revision of statutes is one of the most arduous and 
responsible tasks that man can undertake, requiring undivided application, wide 
experience, and the profoundest learning, is far too unpractical for working politi- 
cians, 

The truth of these remarks few of our readers will question, and we should 
not make them, were it not that a curious illustration of their soundness has 
been recently furnished by the proceedings of the Pennsylvania commission for 
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the ‘‘ arrangement” of the laws of that State. The facts of this important case 
in the history of codification are these -— 

“In April, 1867, the Legislature of Pennsylvania authorized the Governor 
to appoint three learned men commissioners to arrange the existing statute 
laws, except those which had been revised under the resolution of March 23, 
1830. Their powers were subsequently extended to those also. Among their 
duties was the suggestion of imperfections and omissions, and the making of the 
statute law more simple, plain, and perfect. They were not to change the 
phraseology so as to change the meaning, except where they should intend to 
change the provisions of existing statutes.” 

These powers were certainly broad, and the acts of the commission show that 
they interpreted them in no narrow or illiberal spirit. Their revision has made 
its appearance, and if adopted seems likely to throw the laws of Pennsylvania 
into a frightful confusion. The subject has attracted a great deal of attention in 
Philadelphia, and a paper on the proposals of the commission has been read 
before the Social Science Association of that city by Mr. R. C. McMurtrie of 
the Philadelphia bar. From this paper we learn that the commission propose a 
statute relating to the chancery powers so worded that if taken as written it 
abolishes the whole jurisdiction; they provide for the collection of a ‘ collateral 
inheritance tax” from lineal descendants. By p. 34, § 51, prothonotaries are to 
administer oaths in all matters pertaining to their offices, and optionally in all 
matters outside of them. They are also to have the power to do all other duties 
enjoined and allowable by law. P. 34, § 53, provides for a successor in place of a 
power to one over real and personal estate when the power is revoked. 


We give a few more instances in Mr. McMurtrie’s own words : — 


P. 34, § 56. Amendments of a declaration may be made if the form of action is 
mistaken ; but not so as to change the cause or real merits of the case. How can a man 
change the real merits of his case by stating it differently? And if the apparent | 
merits are not changed, what need is there of an amendment? § II. deserves to be 
read. Here is an express authority to do what § 1 prohibits as expressly — change 
the cause of action. That is, if adding another distinct cause of action makes any 
change. P. 35, § 64, authorizes set-off under a plea of payment in any allowable 
action, without notice of the intention to do so. What is an allowable action, or rather, 
what sort is not, that can be brought? But this has been corrected in the appendix, 
and the result is, set-off may be pleaded in all actions, and a plaintiff made liable 
for the debts of the man to whom he assigns a claim. P. 39, § 6. The sessions of 
the Criminal Courts of Philadelphia shall commence the first Monday of each month 
annually. But the whole should be read. What is it that must be present when 
homicides are being tried, besides the judges? P. 41, § 8. If the action be fora 
single tenement in adjoining counties, it may be in either, and during its pendency 
none other shall be brought for it. P. 43, § 43. If one or more are members ot 
separate firms, suit may be brought by one firm against the other, but no act or 
declaration of the suing member shall be evidence for him to the prejudice of other 
members. P. 97, § 1, VIII. Grandchildren of brothers and grandchildren of uncles 
are apparently supposed to be in equal degree; they are put ona level. § 2, p. 97, 
there is a forcible form of excluding a particular person, as if he had never existed and 
were dead. P. 98, § 6. Descendants and relations of an intestate begotten before 
but born after the intestate’s death shall inherit. This is very clear and simple. 
The act begins by stating that the estate shall be distributed in the following order 
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of persons. And these unhappy people, who, as the law now stands are deemed to 
have been born at the death of the intestate, and hence entitled, like their relatives - 
of equal degree, are postponed to all collateral kindred. § 10 is a wonderfully 
short statute of limitations, and the exception is, if ke be an infant or a married 
woman. P, ‘3, § 5. Minors and infants infra sa mere, must have a guardian, & 


Such are a few of the provisions of this extraordinary code. Mr. McMurtrie 
states that the object of his criticism ‘is to do what lies in his power to save the 
State from an indelible disgrace and perpetual ridicule. These are evils, but 
there are sterner evils than such disgrace or ridicule. The flood-gates of license 
in the construction of statutes must be opened to the courts to render it possible 
to administer justice. ‘Twenty years will elapse before we can have arrived at 
certainty of the system thus created. The statute book will not be the guide, but 
the gloss, of judges. Millions must be expended in litigation to attain that 
result. Is it not worth while to use any influence we possess to induce the 
government to consign the whole job to oblivion?” 

Our readers will be interested to know how such a code came into existence, 
We cannot better explain the matter than by quoting the words of a letter we 
have received from an eminent member of the Philadelphia bar on the subject. 
** As to the code, I am aware of nothing that can be said against the designers 
of the commission, except that they are absolutely incompetent. I doubt if there 
has been for years in our legislature a man that could be called educated in 
ieference to such matters. Certainly all hands are ignorant of the first principles 
on which those things proceed. As to the commissioners, one is a very worthy 
country judge —no doubt a very good one for the place and people, but who has 
not had any real experience except in the narrow rural district in which he resides, 
The other, I understand, was a United States judge advocate during the war, and 
I presume a politician of the stamp this State is infested with. Politics in the true 
sense they do not know the meaning of. Its definition with them is, what persons 
can be carried at a given election; what influences will best bring a vote. 

‘Policy, system, tendency of customs, effect of legislation on manners, 
morals, &e., I doubt if even a thought is given to such things. Indeed, this 
abortion of a code does not profess to do any thing of the kind. It preserves 
the worst of our slipshod habits, and may be said to strive after two things: 1. To 
change the phraseology in all cases. 2. To squeeze the substance into the small- 
est space. . . . The production is beneath contempt.” 


Apmission oF Attorneys.—The Board of Examiners appointed by the 
Court of Common Pleas and District Court for the city and county of Philadel- 
phia, as to the admission of attorneys, has been for many years past composed * 
of nine members, appointed alternately by the two courts in June and December. 
Each board, therefore, has served six months. There being nothing but a secre- 
tary’s record to connect the old with the new examiners, each board has found 
itself a new body, without rules, system, or traditional usage. ‘* Thus each 
board, if it has any system, has a system of its own, necessarily depending upon 
the character of its members; and, as the decisions of the board are required to 
be unanimous, its younger members not unfrequently submit their own judgments 
to those of their seniors. Practically, therefure, the action of the board is very 
apt to be that of the chairman, and, perhaps, a minority of its members. The 
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result is, that some boards, with a kind-heartedness which does credit to their 
feelings, are reluctant to reject any applicant, though his examination may have 
been very unsatisfactory, and admit nearly all who apply. Another board, 
thoughtful of the harm to the community by unadvisedly signing a recommenda- 
tion to your Honors, are more strict. The tone of the board soon becomes 
known outside, and the ill-prepared student either hurries himself to come before 
the ‘easy board,’ or waits till one known to be careful shall have “gone out of 
office.” 

This extract is made from a memorial presented to the two courts by the examin- 
ing board, suggesting changes in the method of appointment. Upon the consid- 
eration of the memorial, the following joint rule was made by the two courts on 
the 20th of May last. : 


1. The Board of Examiners shall hereafter consist of nine members of the bar, 
one of whom shall, according to seniority of appointment, retire at the end of each 
month. In his place a new member shall be appointed on the first Monday of each 
month during the terms of June and September by the Court of Common Pleas, and 
during the terms of December and March by the District Court. The chairman of 
the board shall be the oldest member according to the date of admission to the 
bar, who shall, however, have served two months on the board. The secretary of 
the board shall be the youngest member who shall have so served two months on 
the board. The first change of organization shall be made by drawing lots among the 
present board, as to the order in which they shall respectively retire. 

2. The Board of Examiners may, subject to the approval of the courts, prescribe 
a course for the examination of applicants for admission as attorneys. 


We hope the new board will make their examinations stringent. It is one of 
the surest means of reviving the ancient worth and power of the profession. 


WISCONSIN. 


Humorous Lawyers. — We received some time since a letter from a member 
of the Wisconsin bar, who says : — 


In the last number of your most valuable Review, in the article entitled 
“Humorous Lawyers,” p. 201, you regret the decline of wit in our American law- 
yers and judges, and ask, “Is there any one in the Supreme Court of the United 
States who ever makes a joke, or any judge of a District or Circuit Court, or any 
judge of any State Court, now that Mr. Justice Hoar is no longer on the bench ?” 
As a member of the Wisconsin bar, and one familiar with our reports, I wish to say 
that notwithstanding “the fusion of law and equity as an accomplished fact” in this 
State, there are still other exceptions besides those of which you speak. Chief 
Justice Dixon, of our Supreme Court is frequently “very dry,” and seldom loses an 
opportunity for a joke. State ex rel, §-c. v. Southwick, 18 Wis. 866, 367 ; Life Ins. Co. v. 
Cross, 18 id. 118-115; Platner v. Patchin, 19 id. 835, 836, and State v. Hartfiel, 24 id. 62 
(just published), are, among others, instances which I now call to mind; and last, 
but not least, I have been greatly amused at an opinion recently filed by him in the 
case of The State v. McBride. 

. .. By the way, speaking of humorous judges, has your attention ever been 
directed to the humorous opinions of Judge Lumpkin, of Georgia, who though 
deceased now, yet, as he died so recently (86 Ga. 17), may almost be considered as 
among living jurists? His opinion on Seals, Lowe v. Morris, 13 Ga. 150, and that in 
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Waddel v. The State, 27 id. 262, strike me as particularly excellent in their way ; and 
see also Dacy v. The State, 17 id. 443. 

And if you have never read the argument of Mr. Sampson in Commissioners, fe, y, 
Whistelo, 3 Wheeler’s Criminal Cases, 221, I know you will pardon me for referring 
to it. 


We received also with this letter a copy of the indictment and opinion in the 
case of The State y. McBride. We regret to say that it has not altered our opin- 
ion of the humorous qualities of the jurists of America. We print the letter as 
containing citations which may be of value to the student. The case of The 
State vy. McBride has been published in the Albany Law Journal. We still main- 
tain our ground, that although there may be a good deal to laugh at in modern 
reports, there are very few persons, either on the bench or at the bar, who can 
be called witty or amusing. For instance, a late number of the Chicago Legal 
News contained an extract from the opinion of Mr. Justice Walker, in Stumps 
v. Kelley, 22 Ill. 142, an action brought to recover damages for the ‘* hooking” 
of the plaintiff by the defendant’s cow : — 


And appellant failing to restrain this animal, after knowing its propensity to 
hook persons, is liable for the injuries that may result to persons by her running at 
large. ‘ But if the ox were wont to push with his horns in time past, and it hath 
been testified to his owner, and he hath not kept him in, but that he hath killed a 
man or a woman, the ox shall be stoned, and his owner shall be put to death.” When 
it is thus commanded by the Great Jehovah, when he made his law known to man 
in the midst of thunders and lightnings, and the deep cloud that enveloped Sinai, 
attesting his visible presence, we have no right to disregard the principle of divine 
justice thus announced. The principle contained in this revelation applies with its 
full: force to a case only resulting in injury, and unquestionably requires that it shall 
be compensated by payment of damages by the owner of the animal to the person 
injured. 


A case decided on the strength of a verse in Exodus cannot fail to amuse the pro- 
fane ; but that the learned judge had any intention of amusing anybody, is hardly 
credible. So we must acquit the Count Joannes (formerly a member of the 
Massachusetts bar) of any intentional humor, when he sued one Burt for slander, 
alleging that the ‘‘ defendant . . . did publicly . . . accuse the plaintiff . with 
being possessed in his own proper person with the contagious disease of insanity” 
(6 Allen, 236). And the indictment of the Water Power Company, in which 
‘*one hundred dead cats” made such a figure, could hardly have been meant to 
be as amusing as it was. The ‘*Coal Yard Case” (Barron v. Richard, 3 Edw. 
96), recently referred to in the Albany Law Journal, comes from the New York . 
courts. That was a bill in equity to restrain the defendant from using a coal- 
yard, under a covenant in a deed not to carry on or permit any trade or business 
offensive to the neighboring inhabitants, and the bill contained the following 
passages — 

“In which during several successive months last past they have daily received 
and still continue to receive coal of divers and many sorts; and to break it up and 
screen or sift the coal so broken, and separate the same from the dust; and they have 
there sold and continue to sell such coal and load it into carts, and to carry it away, 
and to conduct the business with all the ordinary circumstances and practices usual 
in such business, and to occasion large quantities of the black, filthy, volatile, offen- 
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sive dust and smut, usually incident to a coal-yard, where much business is done, to 
rise on the air and to be diffused around by the wind and into the premises of the 
neighboring inhabitants; and, in spite of all the care which the neighbors can be- 
stow, such coal-dust and smut will settle on their walks, on their greensward, on their 
fragrant plants and flowers, beclouding the brightness and beauty which God has 
given to make them pleasant to the eye and cheering to the heart of man. They 
settle too on the neighbours’ steps, thresholds, and windows ; and enter into their out- 
houses, their dwellings, their carpets, their cups, their kneading-troughs, their beds, 
their bosoms, and their lungs ; discolor their linen and their otherwise stainless rai- 
ment and robes of beauty and comfort; deface their goodly furniture, blacken, be- 
smear and injure every object of utility, beauty or taste, and are thus offensive and 
injurious to all the neighbors who have regard for decency and cleanliness, so. essen- 
tial to the health and happiness of society ; and by reason of the immediate proxim- 
ity of your complainant they are to him peculiarly offensive and injurious.” The — 
defendants demurred. 


This bill is as serious as possible; and so is the decision of the Lord Chan- 
cellor : — 


The allegation in the bill on this subject, though it is a little poetical, cannot be 
considered a mere poetic fiction, as it is sworn to by the complainant and is admitted 
by the demurrer. Making all due allowance for the coloring which the pleader has 
given to this naturally dark picture, it is perfectly certain that this keeping of a coal- 
yard upon any of these lots is a business offensive to the neighboring inhabitants, 
according to the spirit and intent of these restrictive enactments. 


Sometimes, though very rarely, the reader finds in some out-of-the-way 
corner a legal jeu d’esprit that is very well in its way, as in the following ex- 
tract from an imaginary account of a country surrogate’s decision in a will case : — 


Before Peter Q. C. Suortman, Surrogate: In the matter of proving the last will and 
testament of Titus A. Peep. 

Titus A. Peep, of Greenflat, Hamilton county, is claimed to have made a will, 
whereby he devised to one John Smith, property to the amount of $20,000, con- 
sisting of water lots in Maumee city. Smith comes before the surrogate to prove the 
will and demand the property devised. Counsel opposing probate show, — 

Ist, That Titus A. Peep, the testator, is still living, and in proof of this Peep him- 
self is produced in court and testifies that he is not dead. 

2d, That the title to said water lots was never in said Peep, and that he never 
had, or pretended to have, any manner of claim to said lots. 

8d, That the signature to said will is a forgery ; and 

4th, That there are no witnesses to the will. 

The questions before the surrogate, therefore, are, — 

1st, Whether the will can be admitted to probate during the life of the testator. 

2d, Whether the devise of real estate, never owned by the testator, is valid and 
sufficient to pass the title. 

8d, Whether the fact that the signature is forged constitutes any objection to the 
validity of the will. 

4th, Whether it is indispensable that the will should be witnessed. 


The opinion of the surrogate begins delightfully with the well-known sen- 
tences, — 
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The devise of property by will is of great antiquity. Indeed, this method of dispos- 
ing of one’s acquisitions is coeval with the existence of the human race. 


The rest of it is not very good, however. 

But we can hardly suppose that the Lancaster Bar intends a joke in a head- 
note which lays down as a rule of law that ‘‘ A buggy is a necessary to a married 
woman who is aged, corpulent, and manages and farms two tracts of land aggre- 
gating twenty-six acres.” On the other hands, our legal exchanges are full of 
paragraphs intended to be witty, and which may indeed appear funny to some of 
their readers, but which are too horribly real to be genuinely amusing. We find 
the following paragraph in the Chicago Legal News of February 25: “* Judge 
Emmons, who died recently in Colorado, had been a printer, soldier, sailor, jour- 
nalist, politician, lecturer, lawyer, and circus agent, all in twenty years.” To 
judges and circus agents this may be amusing ; to the general public it is a serious 
matter. The fact is that the general mind of the public and of the profession is 
so completely unsettled on all points, so doubtful of all established things, so 
impressed with the uncertainty of all principles formerly supposed to be fixed, 
that it is becoming impossible for them to distinguish between the ludicrous and 
the serious, between the natural and the monstrous, between the sane and the 
insane. To appreciate a joke the mind must receive a shock. But the mind is 
now so accustomed to shocks that all the novelty of the thing is gone. Humor 
always flows from a perception of an incongruity. But in the latter half of this 
century there is no more incongruity in the world. Ideas have followed the 
example of men, and declared their independence of prescribed association. 


One idea now is as good as another, for all purposes. Not very long since we 
saw in the regular correspondence of a respectable paper apropos of the Field- 
Bowles controversy, the following paragraph : — 


Can you tell me whence comes the notion that lawyers are officers of the courts, 
in any sense which makes them above criticism? If they are officers, they had bet- 
ter be elected by the people or appointed by the Governor. At present, any fellow 
who gets a smattering of legal principles and knows enough to make out a summons, 
becomes an “ officer” of the court, and if Field is to be believed, is lifted up into a 
sort of judicial atmosphere of independence, and may talk of Erskine and the trial 
of Paine. The people elect their district attorneys; if we had a law providing that 
the business of defending criminals, or of prosecuting and defending suits, should be 
intrusted to officers elected every three or five years, would not the able and learned 
and respectable members of the bar be better off, as well as the public ? Or, better yet, 
let the courts be open to all respectable men who wish to appear as counsel and can get 
a client, subject to common-sense rules adopted by the judges, —if you can suppose 
common sense to get upon the bench. 

\ 

In the good old times, —we mean the times when a joke was a joke, — this 
paragraph would have immortalized its author throughout the profession. But 
now, how can we tell? May we not be right? Is it so absurd? Perhaps the 
election of barristers and rotation at the bar is what society needs. Who will 
deny it? Who will place himself on record as having laughed at it? No; let us sit 
down and seriously consider it. 
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SUMMARY OF EVENTS. 


GREAT BRITAIN. 


Avcono.ism. — ‘* The Saturday Review has been writing articles, a little rank, 
on what it calls ‘alcoholism’ in various departments of English society. First 
came ‘ Drawing-room Alcoholism’ on lady-tipplers; while a few weeks ago, in a 
paper entitled ‘ Counting-house Alcoholism,’ it was alleged that city men, as a 
class, are succumbing to a confirmed habit of tippling during business hours. 
On these hints, our contemporary, the Law Times, took occasion to publish 
some odd remarks of its own. Lawyers, it seems, are tipplers. The uncon- 
tradicted statements of the Saturday Review ‘would in many cases apply with 
considerable force to the solicitor’s office, and may we not add, to some barrister’s 
chambers.’ ‘It is rather difficult to know to what to attribute the increased 
frequency with which the sherry bottle becomes the object of interest in legal 
business,’ and there are barristers in whose ‘ chambers the sherry bottle and the 
beer barrel play an important part, the beer barrel being reserved for attorney’s 
clerks in criminal cases.’ These practices the Law Times believes *to be too 
deeply rooted to be effected by discussion.’ ‘Perhaps, if the bar took the 
initiative in this respect, gave up alcoholism itself, and discouraged it in clients, 
something might be done. We feel, however, that this is asking more than we 
expect.’ 

‘These singular observations actually appeared in print, and the incredulous 
reader will find them in the Law Times of April 22. But this is not all. The 
Law Journal, in its issue of the week following, treats this view of the legal pro- 
fession as a real live foe, to be combated and disproved, and gravely addresses 
itself, in turn, to show that lawyers are not tipplers in chambers; in fact, if they 
were they could not do their business. Finally, the Globe of Wednesday last got 
hold of the matter, and after citing the remarks of our two contemporaries, 
observed: ‘When doctors of such -experience differ so widely, who is to 
decide? Perhaps the one remaining organ of the profession, the Solicitor’s 
Journal, may be able to throw some light upon the subject.’ We cannot throw 
any light upon the subject. It is new to us.” — Solicitor’s Journal. 

In America, all lawyers drink; very few are sober after ten o'clock in the 
morning. It is not customary to keep sherry bottles or beer barrels in offices, 
because sherry and beer are rarely drunk in America, except by women. Law- 
yers, like all other men, drink whiskey, and for this purpose a hogshead of it is 
kept in every practitioner’s safe. Formerly, it was kept in the main office, but 
since the introduction of wall safes (and the passage of the prohibitory laws, 
which are now so common throughout the country), the safe has been found the 
most convenient place. For conveyancers, however, the register of deeds keeps 
asupply. This practice must necessarily be unknown to the English, owing to 
the absence of compulsory registration. Formerly, in Massachusetts, no con- 
tract was considered valid in the profession, unless it had been, to use the term 
then in vogue, ‘‘ ratified.” Ratification consisted of a solemn drink, inter partes, 
participated in by the attorneys. Whether this custom would ever have ripened 
into law, it is impossible to say, because the practices we have been describing 
excited for some reason so much animosity among the Jesuits, that they pro- 
cured the enactment of a prohibitory law by the legislature, nominally directed 
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against the sale of all liquors, really, however, against the bar. This has 
resulted in making alcoholism in chambers more secret. It is thought, however, 
that nothing will totally eradicate it, except the introduction of light European 
wines. 


Tue Dicest or Law Commission. —‘‘ There is some idea, we believe, of 
reorganizing the Digest of Law Commission; but from information which we 
have received we think we may safely say that the project of digesting the law is 
abandoned, at least for the present. Our readers will learn in another paragraph 
the sort of treatment accorded by the commissioners to the gentlemen selected 
to prepare specimen digests, and that treatment arose out of the fact that the 
commissioners found the task of revising the specimens too laborious to be 
undertaken by an unpaid and otherwise busy body of men. The obstacles in the 
way of digesting the law will be seen when we mention that on the subject of 
bills of exchange there exist something like 5,000 cases and sixty statutes, oecu- 
pying in their bare statement, 1000 closely printed folio pages, and it will cer- 
tainly never be accomplished unless the government takes it up in a vigorous, 
liberal, and determined spirit.” — The Law Times. 


The other paragraph referred to is as follows : — ‘‘ Mr. Henry Dunning MacLeod 
has presented a petition of right to the Queen, for the purpose of bringing the whole 
proceedings of the Digest of Law Commissioners under the review of the Court 
of Queen’s Bench. It may be remembered that in November, 1867, the commis- 
sioners, stating that they were acting. with the authority of the government, 
addressed a printed circular to the benchers of the several Inns of Court, in which 
they invited the co-operation of members of the bar to prepare digests of certain 


branches of the law under their superintendence, as specimens of a general digest 


of the law. The terms offered by the commissioners were, that the member of 
the bar selected by them should prepare the specimen digest, which they under- 
took to superintend, and when completed and approved of, to present to the 
Queen, with the author's name. The sum to be paid for the preparation of each 
specimen was to be fixed after its execution by a committee of the commissioners, 
One of the subjects selected was bills of exchange. In June, 1868, Mr. MacLeod 
was informed by a letter from the commissioners, that he was one of the selected 
candidates, and they asked him whether he accepted the employment on the 
terms stated. Mr. MacLeod replied by letter that he did. The commissioners 
then sent him in writing, instructions to prepare a digest of the law of bills of 
exchange. He afterwards received instructions to prepare a complete chron- 
ological register of all the cases and statutes on the subject. The register and 
digest of the law of such an extensive subject could not by any possibility have 
been completed under five years’ assiduous labor. The commissioners after- 
wards agreed to pay certain small sums on account, expressly stating that the 
full value would be ascertained at the conclusion of the work. After Mr. 
MacLeod had worked assiduously for the space of one year and nine months, 
and a considerable portion of the work was sent in, the commissioners, finding 
that they were wholly unable to superintend it as they had undertaken to do, 
abruptly put an end to jt, dissolved themselves, and refused Mr. MacLeod any 
compensation whatever, either for the work already done, beyond the small 
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amounts paid on account, or for the breach of the contract. The Chancellor of 
the Exchequer refused Mr. MacLeod any redress on the ground that there was 
no contract between him and the commissioners. Mr. MacLeod has offered the 
government three times to refer the whole matter to the arbitration of some 
eminent and independent authority, such as Lord Chelmsford, Sir W. Erle, or 
Sir E. V. Williams. But this offer not having been accepted, Mr. MacLeod has 
resolved to proceed against the crown by petition of right. The damages are 
laid at £12,000.” 

And so ends the first attempt at a digest of the English law, — in an action for 
a breach of contract. It is certainly very extraordinary that the English 
government can deal so recklessly with so serious a matter. It would have been 
far better never to have attempted the digest at all than to have suffered the 
enterprise to break down in this way. 


Tue Law Reports. —‘‘ However unsatisfactory the Law Reports may have 
proved, looked at as records of decided cases, they have turned out to be a 
remarkable commercial success, and the Council of Law Reporting has become a 
corporate body, under the title of ‘ The Incorporated Council of Law Reporting 
for England and Wales.’ The members of the council, however, are prohibited 
from receiving any of the profits, and the consequence is that the fortunate 
editors and reporters, are to be the recipients of a surplus of over £7000, which 
makes up the sum paid to them during five years to £42,536 16s. 6d. Taking 
editors and reporters together, this would give something like £300 a year to 
each individual, which is handsome pay for the very second-rate work which has 


been produced hitherto. The present average salaries will, of course, be very 
much higher, and we trust that the improvements will be generally in proportion.” 
— The Law Times. 


LeGaL AprorntMENT. — Sir John Stuart has retired from the Vice-Chancel- 
lorship held by him for nearly twenty years, and is succeeded by Mr. John 
Wickens. For some remarks on this appointment we must refer our readers to 
the letter of our English correspondent. From a notice of Sir John Stuart in 
the Solicitor’s Journal we make one or two extracts: ‘‘ Like other lawyers who 
have attained to eminence, Sir John Stuart has been in his day a law reporter ; 
he began reporting about three years after his call, and with Mr. Simons produced 
the two volumes of Simons and Stuart's Reports, which include cases in the court 
of Vice-Chancellor Leach for the four years 1822-6.” ‘‘ He leaves the bench in 
vigorous health, retiring upon a pension of £3500 a year.” The termination of 
an honorable judicial career, in the possession of a fixed salary as a reward for 
public services, inevitably suggests a comparison with our poor, overworked, 
underpaid judges, who retire after a long life spent in service of the public, in 
nine cases out of ten with broken health, and fortunate if they have saved enough 
from their scanty salaries to rescue them from the apprehension of positive pov- 
erty; obliged to continue in some private walk of life the arduous toil for 
which their years unfit them, and which the gratitude of their country ought to 
spare them. All our judges who leave the bench late in life, ought to have 
retiring pensions. To say that there is any thing unrepublican in the system is 
absurd; we have applied the same system over and over again in the military 


776 SUMMARY OF EVENTS. 


service. Is there any reason which makes a wounded soldier’s pension repub- 
lican, and which, at the same time, makes the pension of a judicial officer grown 
old and feeble in the civil service of the government, unrepublican ? 


[From our London Correspondent.] 
Lonpon, May 27, 1871. 
To tue Epirors or tue American Law Review: — 


Ovr hopes of law reform seem this year destined to another disappointment. Of 
the many important bills introduced by the government, only two or three seem 
likely to be successfully carried through; and there is therefore no hope for the 
Chancellor’s High Court of Justice Bill, which has not yet made its appearance. 
This delay is matter for regret, for if the fusion of law and equity is really to be car- 
ried through, it may as well be done at once, while the profession is interested in, 
and favorable to, the scheme ; when the thing has been suffered to sleep for some 
years, it may be found difficult to gain for it as much support and sympathy as it 
would find now. At present, this session seems likely to be barren of legislation, — 
at least of such legislation as concerns the lawyer. The inadequacy of our parlia- 
mentary arrangements for grappling with the crowd of questions on which legisla- 
tion is needed, becomes more manifest every year. 

Just before Easter, our senior Vice-Chancellor, Sir John Stuart, retired from the 
bench, after a service of many years. He has been succeeded by Mr. John Wickens. 
whom the voice of the equity bar called to the post with an unanimity, and wel- 
comed with a heartiness, such as has seldom been witnessed on any similar occasion. 
Mr. Wickens’ practice had for a long time been very large, but though he enjoyed 
the highest reputation as a lawyer, and was constantly employed in the most impor- 
tant cases, he preferred to remain a junior, allowing many who would have owned 
themselves his inferiors, to pass before him into the rank of Queen’s counsel. He was 
educated at Eton and Oxford, where he left a brilliant reputation behind him, was 
called to the bar in 1840, and has for the last two or three years acted as Vice-Chan- 
cellor of the Duchy and County Palatine of Lancaster, an office which is usually 
held by some counsel of distinction, and in which he had been immediately preceded 
by Lord Justice James. The success with which he discharged his judicial functions 
in the Lancashire Chancery Court, his quickness, his soundness in matters of law, 
his patience and urbanity, lead every one to anticipate for him a career of great dis- 
tinction and usefulness as an equity judge in London. In these days, when we in 
England hear so much of uncultivated judges and leaders, it is worth while to remark 
that Mr. Wickens is a scholar and /itterateur of the good old type, widely read both 
in ancient and modern classics, and famous in the profession for his inexhaustible 
fund of anecdote and his wide intellectual interests. Although a decided liberal, he 
has never taken any active part in politics. 

Our great legal excitement during the past month has been the Tichborne case, 
with regard to which many of your readers have probably heard something. It is 
in form an action of ejectment ( Tichborne v. Lushington), brought by a person claiming 
to be Sir Roger Doughty Tichborne, son of the late baronet, against Colonel Lush- 
ington, the present tenant of the manor house on the Tichborne estate in Hampshire. 
The real defendant is an infant, nephew to the claimant, if the claimant be really 
Sir Roger ; and the property in dispute is of the value of £20,000 a year, or there- 
abouts. The question turns entirely on the identity of the claimant. Roger D. 
Tichborne, the eldest son of the late baronet, left England in 1852, and after wan- 
dering about in South America for a year or two, was lost to sight, having been, it 


j 
é 
t 
XUM 


SUMMARY OF EVENTS. 777 


was commonly supposed, drowned on a voyage from Valparaiso. In 1867 the pres- 
ent claimant appeared in England, stating that he was Roger Tichborne, who had 
escaped from the wreck of the vessel, and had spent the intervening years in Aus- 
tralia in a comparatively humble position, leading a wild, rough life in the out-settle- 
ments. Lady Tichborne, his supposed mother, and many old friends and connections 
of the family, as well as other people who had seen the original Roger, recognized 
him as undoubtedly the true man ; others declared him an imposter, and encouraged 
his relatives, acting on behalf of the infant nephew in possession, to resist his claim. 
An unprecedentedly large mass of evidence has been collected on both sides, and 
the case, Which has now been proceeding in the Common Pleas for three weeks, 
may, at the same rate, go on for two months more, since only a part, and apparently 
a comparatively small part, of the plaintiff’s case has as yet been brought out. 
Public opinion, which was at first, on the whole, unfavorable to the claimant, has 
been changing as the trial proceeds, so strong is the evidence of identity which has 
been adduced on his behalf, and would have changed much more but for the confi- 
dent assertions of the counsel and other partisans of the defendant, that they have 
a complete answer ready, and can prove the claimant to be an entirely distinct per- 
son; can, in fact, give a complete history of him, and show how he came to under- 
take to personate Roger D. Tichborne. If they can do this, which we shall know 
in a few days, they will have discredited evidence of personal identity more com- 
pletely than has ever been done before, for it is hard to imagine a stronger mass 
of evidence than has been adduced in favor of the claimant, or to suppose that a 
conspiracy to support an imposture could embrace or delude so large a number of 
persons, many of them persons of the highest respectability, without being unequiv- 
ocally betrayed by some of tle conspirators. You will probably learn the result 
before you read these lines ; for the issue will chiefly turn on the examination of the 
plaintiff; and at the moment of writing this, his examination in chief is proceeding. 
His counsel had cleverly disconcerted their opponents by putting minor witnesses 
first into the box, contrary to the course usually pursued, and followed this plan 
until, yielding to an intimation of wish from the jury, they produced the plaintiff, 
whose cross-examination, unless he should soon break down under it, will probably 
last over several days. For obvious reasons, it would be improper, as well as unwise, 
to express an opinion now upon the merits of the case ; but I shall hope in my next 
to give you some idea of the judgment of the profession here upon its legal bearing 
on questions of evidence. 

It may interest some of your readers, who have probably looked upon Lumley v. 
Gye as a somewhat strange and anomalous case, to know that grave doubts were 
lately cast upon it in the case of Tomlinson vy. Lane, an action against the Chancellor 
of the Exchequer for refusing to coin silver into silver money. The case does not 
seem to have been as yet regularly reported ; when it is, I shall be able to tell you 
more precisely the line taken by the court. 

A point of some novelty on the law of limitations was decided lately in the case 
of Wilkinson v. Verity, where the church-wardens of a church in Lancashire sued the 
vicar in the form of an action of detinue, for the conversion of church plate. It 
appeared that the plate had been sold by the defendant more than six years before 
action brought, and he therefore relied on the statute of limitations, but the court 
(the Common Pleas) held that, as he was a fiduciary bailee of the plate, the plain- 
tiffs were entitled to treat his refusal to redeliver the plate (which had happened a 
short time before the bringing of the action) as a wrongful act creating a cause of 
action, and to sue accordingly. 

Those of you who have been interesting themselves in the improvement and 
extension of the law school at Harvard, may be glad to know that similar steps are 
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being taken at Oxford to reinvigorate the long-disused law studies of the place. 
It is proposed to establish two substantial law examinations there, —a preliminary 
or general one in jurisprudence, the history of English law, Roman law, and inter- 
national law, and a more advanced one of a more technical character, to which a 
law degree will be attached, — and hopes are entertained that many young men will 
thus be induced to lay a wider and more scientific foundation for their practical stud- 
ies than they can do in chambers in London. When the scheme has been finally 
settled, I shall hope to give you a fuller account of it. 
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Tue Ricuts or CHINaMEN. 


To Tue Epirors oF THE AmerICcAN Law Review: — 


The object of these inquiries is to obtain the true construction of the following 
Acts of Congress, and the 14th Amendment to the Constitution of the United 
States : — 

1. An Act of April 9, 1866, saying that: All persons born in the United States, and 
not subject to any foreign power, &c., are hereby declared to be citizens of the United 
States, and such citizens of every race and color, &., shall have the same right in 
every State and Territory, &c. 

2. The 14th Amendment, June 16, 1866, § 1, runs as follows: All persons born or 
naturalized in the United States, and subject to the jurisdiction thereof, are citizens 
of the United States, and of the State wherein they reside. No State shall make or 
enforce any law which shall abridge the privilege or immunities of citizens of the 
United States, &e. 

8. An Act of Congress, March 26, 1790, prescribes, that any free white alien over 
the age of twenty-one years, may, at any time after arrival, declare . . . his inten- 
tion to become a citizen, and to renounce for ever all foreign allegiance. 

4. Another Act of Congress, July 14, 1870, § 7, orders: That the naturalization 
laws are hereby extended to aliens of African nativity, and to persons of African 
descent. 

From the combination of all these enactments it seems that the Chinamen can 
never become citizens of the United States. 

First, the most part of them have been born in China, and they cannot enjoy 
the benefit of the laws of naturalization, since the law of 1790 does not confer that 
privilege but to a free white alien; and the act of July, 1870, makes only one excep- 
tion in favor of the alien of African nativity or descent. 

2. The son of a Chinaman, born in the United States, seems not to be entitled to 
enjoy the right of citizen, because the Act of April, 1866, not contradicted by the first 
section of the 14th Amendment, requires two conditions: first, born in the United 
States ; and second, not subject to any foreign power. So the son proceeding from 
the father, who could not be naturalized, remains like his father, subject to a foreign 
power; and although he is born in the United States, he cannot satisfy the second 
condition of the act of 1866, as he is born subject to a foreign power. 

In one case cited in the American Law Review, April, 1871, p. 559, I remarked that 
one of the courts of California has admitted a Chinaman to give evidence against a 
white man, notwithstanding the law of that State, which prohibits such testimony. 
A writ of error has been raised against that decision, on the ground that the 14th 
Amendment had virtually abolished the law of California on that matter; but the 
_ Supreme Court held the act of California in force, and ordered a new trial. 

The question now is this : — 

Supposing the law of that State having never been in existence, how should the 
Chinaman have been allowed to give evidence before the court ? 
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Should he have been considered as a stranger or a citizen ? 


In one word, what is the legal condition of the Chinaman, born or not in the United 
States ? 


We gladly take the opportunity afforded us by our correspondent, a very intelli- 
gent French gentleman, to say a few words on the interesting questions he propounds. 
It will be observed that the fourteenth amendment is less carefully worded than the 
Civil Rights Bill. The latter only declared those persons to be citizens who were born 
within the United States, “and not subject to any foreign power.” The amendment 
was “born within the United States, and subject to the jurisdiction thereof.” It of 
course overrides the earlier enactment, and makes the place of birth alone determine 
the duties of citizenship. The great weight of modern opinion, and we believe the 
practice of most nations, is in favor of making parentage and not place the test of 
nationality by birth. In our days, when citizenship and allegiance are a matter of 
choice and not of compulsion, if a party is too young to choose, it seems most proper 
to fix his nationality pro tempore, either by the wishes of those having authority over 
him, or else by what it may be presumed would have been his own wishes, if he had 
been capable of having any. By such criteria the country of the child would, in gen- 
eral, be that to which the parents acknowledge their allegiance to be due, rather than 
that in which the child happened to be born. The Civil Rights Bill seems to have had 
all this in mind, and would not have applied, for instance, to a child born of French 
or English parents temporarily travelling in America. The fourteenth amendment, 
though framed alio intuitu, would cover that case and most others. For all persons, 
excepting children of ambassadors, persons born within the lines of an invading 
army, and a few others, including probably Indians, are “ subject to the jurisdiction ” 
of the country within which they are born while they remain upon its territory. The 
evils of this principle, now made part of the Constitution, would be very great were 
it still held, that nemo potest exiiere patriam. For on the one hand, a man might find 
himself perforce a traitor to one of two warring governments which claimed him, or 
on the other, a government might find itself unable to refuse protection to its citizens, 
whom another government was punishing as its own subjects. But they are in great 
measure done away with by the congressional assertion of the liberty of expatria- 
tion. For this, though directed at citizens of other States, applies, we suppose, to our 
own, and allows them to throw off the duties which are arbitrarily imposed on them, 
and which are inconsistent with those which they owe to the country of their fathers. 
Perhaps the worst that can be said is, that it is a pity to incorporate an exploded 
theory in our organic law. 

While this is the law, however, we do not see any ground for denying that Chinese 
born in this country are as much citizens as negroes. 

2. We see no reason to question our correspondent’s conclusion, that the naturali- 
zation acts do not apply to Chinamen. 

8. In the absence of the act disqualifying them as witnesses, the question would 
be, whether their religious belief disqualified them, a matter which is regulated by 
statute in most States. In California a man is not disqualified by his religious 
belief. 

4. The effect of the fourteenth amendment on the statute disqualifying Chinamen 
we leave to the tribunal before which it has been carried. 


To Tue Epirors or THe American Law Review: — 


It is the object of this communication to invite discussion among my professional 
brethren, as to the correctness of the expression, garnisheed, used as a verb for 
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garnished. This is too often used by able and distinguished lawyers to be allowed 
to pass unnoticed as the mere mistake of vulgarity, and its accuracy should be 
determined in some way by the general opinion of the bar. 

It is—as stated by Drake in a note to p. 298 of his work on Attachment — almost 
universally the custom to use garnishee as a verb ; and even among those who have 
investigated the question, it is claimed that garnish is obsolete, and its use now a 
solecism. There is but one authority among the books for such an opinion, and as 
I believe it to be wrong — I regret to say this is Bouvier. He, however, contradicts 
himself, and can only claim the credit due to those “ who see the right and yet the 
wrong pursue.” 

He says, “ to garnish is obsolete; ” and yet in section 2 of his definition of garnishment 
he says, “in detinue . . . sci. fac. to garnish a third person,” &c.; thus using the 
very word he had declared obsolete! Webster does not hint that it is obsolete, and 
in definition of garnishee uses the imperfect. 

Now while it is true since the days of Horace — 


Usus 
Quem penes arbitrium est et jus et norma loquendi, 


yet like all other generals this must be strictly understood. The mere fancy of 
individuals can never change the etymology of a word, nor a verb be obsolete while 
its tenses and derivatives are in use; and so long as we have such things as garnish- 
ments and garnishee, we must use the verb garnish to define them. But as I feel I 
am prejudiced by an early taste for English grammar, I would like to see this ques- 
tion decided by some unbiassed mind, and am content to leave the matter to you as 
arbiter verborum. 
Mempuis, May 5, 1871. 


We fully agree with our correspondent. No object is gained by the form garnishee, 
and it is difficult to see how it ever crept into use, unless through a supposed likeness 
to trustee. Trustee, however, is necessary, for trust would be ambiguous. No such 
necessity exists in the other case, and if garnish is obsolete, which we doubt, we hope 
our correspondent will do all in his power to revive it. If garnish is, as Webster 
thinks, the same word as warn (quarn), to speak of garnisheeing a man is as unneces- 
sary as to speak of warneeing him. 


ERRATA. 


Page 8, 12th line from bottom, for “contractor” read “ contractee.” 
« 109, for “3 W. Va. 70,” read “3 W. Va. 705.” : 

190, for “McLellan” read “ McClellan.” 
197, Report of Willes, J., 7th line, for “deemed” read “denied.” 
356, line 31, for “tenantry”’ read “tenantcy.” 
365, line 1, for “ permanently ” read “ prematurely.” 
584, 10th line from bottom, for “ principle ”’ read “ principal.” 
578, for “ Blatchford, and Howland” read “ Blatchford & Howland.” 
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A. 


Abandonment, D. 58, 306. 

Abatement, D. 84, 667. 

Acceptance, D. 306, 480, 667. 

Accident, D. 480, 667. 

Accommodation Indorsement, D. 84, 480, 
667. 

Accomplice, D. 308. 

Account, D. 84, 456, 652, 667. 

Acknowledgment, D. 306, 667. 

Action, D. 58, 84, 291, 306, 456, 480, 652, 
667. 

Addison on Torts, 340. 

Administrator. See Executor and Admin- 
istrator. 

Administrator pendente lite, D. 58, 306. 

Admiralty, D. 58, 84, 306, 480, 652, 667. 

Admiralty Suits in rem, 578. 

Admissions, D. 58, 85. 

Adulteration, D. 85. 

Adultery, D. 59, 85, 667. 

Advancement, D. 456. 

Adverse Possession, D. 306. - 

Adverse User, D. 85. 

Advertisement, D. 667. 

Agency. See Principal § Agent. 

Agreement. See Contract. 

ALABAMA. 

* Enforcement Act, 752. 

Political Assassinations, 558. 

Alabama Claims, 864. 

Alabama Decisions, Head-notes of, 740. 

Alabama Reports (Vol. 48), 120. 


‘ 
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UNDER EACH HEAD REFER TO THE DIGEST.) 


Albany Law Journal, 349. 
Alcoholism, 773. 

Alien Enemy, D. 307, 480. 
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American Law Times, 740. 
American Reports, Number of, 369. 
American Reports (Vol. 1), 370, 549. 
Ancient Light, D. 59, 85. 

Angell & Ames on Corporations, 542. 
Annuity, D. 291, 456. 

Answer, D. 291, 307, 652. 
Apothecary, D. 480. 

Appeals, Court of, 182. 
Appointment, D. 59, 291, 307, 456, 652. 
Appointments, G. B., 191, 775. 
Appointments, U. S., 368, 558. 
Apportionment, D. 456. 
Appropriation, D. 60, 456. 
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Assault, D. 60, 457, 668. 

Assessment, D. 307, 668. 
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Attorney-General, D. 668. 
Attornment, D. 457. 

Auctioneer, D. 60, 668. 

Australian Bar, The, 573. 

Award, D. 457. 
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Bail, D. 307, 481. 

Bailment, D. 60, 85, 307, 481, 669. 

Bainbridge’s Law of Mines, 726. 

Baldwin’s Conn. Digest, 542. 

Bank, D. 85, 307, 481, 669. 

Bankruptcy. 

I. Under the English Law, D. 60, 

292, 457, 653. 

II. Under the U. S. Law of 1867. 
Act of Bankruptcy, 308, D. 508. 
Adjudication, 669, D. 508. 

Alien, D. 508. 
Amendment, D. 508. 
Appeal, D. 508. 
Appraisal, D. 509. 
Arrest, D. 509. 

Assets, D. 509. 
Assignee, 669, D. 509. 
Assignment, 568, D. 511. 
Attachment, 308, D. 511. 
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Bankrupt Act, D. 512. 
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Bankruptcy. See Act of Bankruptcy. 
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Burden of Proof, D. 514. 
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Concealment of Assets, D. 515. 
Confession of Judgment, D. 515, 
Constitutionality, D. 515. 
Contempt of Court, D. 516. 
Corporation, D. 516. 

Costs, D. 516. 

Creditor’s Petition, D. 516 
Discharge, 560, D. 516. 
Discontinuance, D. 517. 
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INDEX. 


Estoppel, D. 517. 

Evidence, D. 518. 
Examination, D. 518. 
Execution, D. 518. 
Exempted Property, D. 519. 
Fees, D. 519. 

Fraudulently obtaining Goods, D. 619, 
Fraudulent Preference, D. 519. 
General Orders, D. 521. 
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Petition, D. 526. 
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Presumption, D. 526. 
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Proof, D. 527. 
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Register, D. 529. 

Rent, D. 529. 

Residence, D. 530. 

Rules. See General Orders. 
Schedule, D. 530. 

Secured Creditor, D. 530. 
Set-off, D. 530. 

Specification, D. 530. 

State Courts, D. 530. 

State Exemption Laws, D. 531. 


” State Insolvent Laws, D. 531. 


State Law, D. 531. 

State Process, D. 531. 

Stay of Proceedings, D. 531. 
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Superseding Proceedings, D. 582. 
Summary Proceedings, D. 532. 
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Writ of Error, D. 533. 
Writ of Prohibition, D. 533. 
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Breach of Promise, D. 458. 
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Bryce’s Study of the Civil Law, 715. 

Bump’s Bankruptcy, 540. 

Bump’s Int. Rev. Laws, 344. 

Bump’s Stamp Law, 343. 

Building Restrictions, D. 61, 671. 

Burden of Proof, D. 61, 87, 293, 810, 458, 

483, 653, 671. 
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GENCE, 205. 
Prima Facie evidence of, 205. 
Negligence question of fact, 206. 
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In case of bailment, 218. 
Burden of proof on plaintiff, 223. 
Burglary, D. 310, 483. 
Burial Ground, D. 61. 
Butler, T. B., Appointment of, 166. 
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Cabinet Officer, D. 310. 
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Montgomery-street South bill, 164. 
Railroad Aid, 752. 
Campbell’s Law of’ Negligence, 535. 
Cancellation, D. 87. 
Carpenter, Hon. Matt., Address of, 120. 
Carpenter, D. 310. 
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Certiorari, D. 88, 484. 
Challenge, D. 88, 311, 673. 
Character, D. 88, 484, 673. 
Charge, D. 61, 458, 654. 
Charity, D. 61, 293, 654, 673. 
Charter Party, D. 293, 458. 
Check, D. 293, 311, 654. 
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Chinese Testimony, 559. 
Chose in Action, D. 88. 
Cin. Sup’r Court Reporter (Vol. 1), 729. 
Cin. Sup’r Ct. Reports (Vol. 2), 730. 
Circuit, Seventh Judicial, 162. 
Circuit Court, D. 88. 
Citizen, D. 311, 484. 
City, Liability of, for crosswalk, 180. 
City and Town, D. 88, 484, 674. 
Civil Rights Act, D. 88. 
Claims, Court of, 163. 
Class, D. 61, 459, 654. 
Clarke, H. K., appointed Reporter, 380. 
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Cones, continued. 
Based on duties, not rights, 3. 
Definition of Law, 4. 
Classification of Duties, 5. 
Status and Contract, 10. 
Bailment, 11. 
Implied Contracts, 12. 
Duty and Right, 12. 
Pleading and Practice, 13. 
Codicil, D. 62, 88. 
Codification Commission, 163. 
Coining, D. 654. 
Collateral Security, D. 88, 311, 674. 
Collector, D. 311. 
Collision, 182, 384, 564, D. 62, 88, 293, 654. 
Collusion, D. 62. 
Colony, D. 459. 
Color, D. 484. 
Commerce, D. 88, 312, 484, 674. 
Commercial Laws of the States, 348. 
Commission, Law Digest, 196, 774. 
Commitment, D. 62. 
Common, D. 484. 
Common Carrier. See Carrier. 
Common Pleas, Court of, 166. 
Common Sense v. Judicial Legislation, 
540, 720. 
Company, D. 63, 294, 459, 654. 
Compensation, D. 88, 459. 
Competency, D. 312. 
Concealment, D. 460. 
Condition, D. 88, 294, 312, 460, 484, 654, 
674. 
Conditional delivery, D. 312. 
Conditional promise, D. 484. 
Confederacy, D. 88, 312, 484, 674. 
Confederate money, D. 89, 312, 484, 654, 
674. 
Confession, D. 90. 
Confidential relation, D. 294, 460. 
Confirmation, D. 63. 
Conflict of Fed. and State authority, 566, 
D. 90, 312, 485, 674. 
Conflict of Laws, 3881, D. 90, 312, 460, 
485, 654, 675. 
Connecticut. 
Chief Justiceship, 166. 
Court of Common Pleas, 166. 
Railway Case, 166. 
Supreme Court Decision, 559. 
Consideration, D. 90, 294, 312, 485, 675. 
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Consolidation, D. 812. 
Conspiracy, D. 460, 676. 
Constitutional Law, D. 90, 812, 485, 675, 
Constitutional Law, State, D. 91, 814, 
487, 677. 
Construction, D. 63, 92, 295, 460, 488, 
654, 678. 
Contempt of Court, D. 488, 679. 
Contingent Remainder, D. 460. 
Continuance, D. 92. 
ConTRABAND oF War, 247. 
Incumbrance, not restriction of trade, 
247. 
Not illegal by International Law, 248. 
Nor by Municipal Law, 252. 
Belligerent determining, 252. 
Treaties and International Law to de- 
“termine, 254. 
Classes of, 256. 
Doubtful articles, 260. 
Military persons and despatches, 266. 
Diplomatic persons and despatches, 268. 
Emancipation of Slaves, 270. 
Contract, D. 65, 92, 295, 461, 488, 655, 
679. 
Contributory, D. 66, 314, 461, 488. 
Contributory Negligence, 92, 296, 488, 
679. 
Conversion, D. 93, 296, 315, 462, 655, 
679. 
Conveyance, D. 66. 
Copinger’s Copyright, 337. 
Copy before Publication, 567. 
Copyright, D. 679. 
Corporation, D. 93, 815, 462, 488, 679. 
Costs, D. 315, 462, 655. 
County, D. 489. 
Coupon, D. 815. 
Court, D. 93. 
Court, an ancient, 573. 
Courts, Moot, 194. 
Covenant, D. 93, 296, 462, 489, 655, - 
680. 
Creditor, D. 93, 315, 489. 
Criminal Law, D. 66, 98, 296, 815, 462, 
489, 655, 681. 
Cross-Examination, D. 489, 681. 
Cruelty, D. 66. 
Curtis’s Defence of Field, 759. 
Custom, D. 93, 296. 
Cy Pres, D. 66. 
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Daly’s Reports (Vol. 2), 355. 

Damages, D. 67, 94, 815, 462, 489, 656, 
681. 

Death, D. 656. 

Debt, D. 94, 296, 315, 463, 489. 

Declaration, D. 94, 315, 489, 681. 

Dedication, D. 67, 296. 

Deed, D. 94, 681. 

Default, D. 681. 

Defence, D. 94, 315, 489. 

Decrees OF NEGLIGENCE, 38. 

Attempt to abandon, 38. 

Meaning of “ Negligence,” 40. 

Contributory Negligence, 41. 

Definition of Degrees, 44. 
DELAWARE. 

State Tax on Passengers, &c., 370, 753. 
Delegation of Authority, D. 489. 
Delivery, 560, D. 67, 315, 468, 489, 681. 
Demand, D. 94, 489, 681. 

Demurrage, D. 296. 

Department of Justice, 159. 
Deposit, D. 94, 656. _ 
Deposition, D. 681. 

Descent, D. 315. 

Deviation, D. 463. 

Devise, D. 67, 315. 

Dicey’s Parties to an Action, 534. 
Directors, D. 67, 296, 315, 463. 
Discount, D. 489. 

Discovery, D. 68, 296, 656. 
Dismissal, D. 68. 

Distillery, 184. 

Distributive Share, D. 94. 
District Attorney, D. 94, 315. 
District Attorneyship, The, 373. 
Dividend, 572, D. 489. 

Divorce, 569, D. 68, 94, 316, 463, 490, 681. 
Divorce Practice, 560. . 
Domestic Relations, D. 316, 681. 
Domicile, D. 316, 463, 490. 
Dower, D. 316, 490, 681. 

Draft, D. 94, 316, 490, 681. 
Dresser’s Int. Rev. and Tariff Law, 342. 
Drunkenness, D. 681. 

Duress, D. 94, 682. 

Dying Declaration, D. 316. 
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Easement, D. 68, 94, 296, 316, 490, 656. 
Editor, D. 490. 
Education, D. 490. 
Ejectment, D. 296. 
Election, D. 68, 95, 463. 
Elevator, D. 490. 
Elweli’s Medical Jurisprudence, 704. 
Emancipation, D. 316, 682. 
Emancipation Proclamation, D. 95, 490. 
Embezzlement, D. 682. 
Eminent Domain, D. 316, 490, 682. 
Enforcement Act, 752. 
Equitable Conversion, D. 317. 
Equity, D. 68, 95, 296, 317, 463, 491, 657, 
682. 
Equity Pleading and Practice, D. 68, 296, 
464, 657. 
Escrow, D. 317. 
Estate Tail, D. 296. 
Estoppel, D. 95, 317, 464, 658. 
Eviction, D. 95. 
Evidence, D. 68, 95, 297, 317, 464, 491, 658, 
682. 
Execution, D. 96, 818, 491, 682. 
Executor and Administrator, D. 69, 96, 318, 
465, 658. 
Executory Contract, D. 491. 
Executory Devise, D. 465. 
Executory Trust, D. 297, 465. 
Exemption, D. 96, 818, 491, 684, 
Exoneration, D. 465. 
Expectancy, D. 96. 
Expert, D. 684. 
Expert Testimony, 227, 428. 
Principal upon which Admitted, 229. 
Old Cases, 230. 
Province of Jury, 231. 
Handwriting. English Cases, 238. 
American Cases, 241. 
Scotch Law. Eng. Eccl. Law, 245. 
French Law, 246. 
Qualifications of Experts, 428. 
Interrogatories to, 432. 
Express Company, D. 96, 318, 491, 
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Fact, D. 491. 
Factor, D. 491. 
Fair, Laura D., Report of Trial of, 710. 
False Imprisonment, D. 69, 297, 658. 
False Pretences, D. 69, 319, 658, 684. 
Fishery, D. 319. 
Fixtures, D. 69, 319, 491. 
Flagman, D. 491. 
Flanders on Fire Insurance, 728. 
Frioripa. 
Are Railroads Public Works, 560. 
Flowage, D. 492, 684. 
Forbearance, D. 297. 
Foreign Attachment, D. 819, 684. 
Foreign Corporation, D. 492, 684. 
Foreign Enlistment, D. 297. 
Foreign Judgment, D. 69, 319, 492, 658, 
685. 
Forfeiture, 
685. 
Forgery, D. 70, 96, 819, 685. 
Fourteenth Amendment, D. 96. 
Franchise, D. 96. 


Fraud, D. 70, 96, 297, 819, 466, 492, 658, 
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Frauds, Statute of, D. 70, 97, 319, 466, 492, 
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Fraudulent Conveyance, D. 70, 97, 297, 


820, 466, 658, 686. 
Freight, D. 70, 466, 658, 686. 
Funeral Expenses, D. 97. 
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Garnishee, D. 320, 686. 
General Average, D. 320. 
GEORGIA. 
Relief Law, 560, 753. 
Supervisors of Internal Revenue, 166. 
Gifford, L. J., death of, 191. 
Gift, 560, D. 70, 297, 320, 466, 492, 658. 
Gray’s Reports (Vol. 16), 587. 
Great 
Alcoholism, 773. 
Ancient Court, An, 573. 
Appointments, 19142, 775. 
Australian Bar, 573. 
Cases of interest, 572. 
Correspondence, 884, 575, 776. 


D. 70, 297, 319, 465, 492, 658, 


Council of Law Reporting, 202. 
Greek Bar, The, 202. 
Juries, 574. 
Law Digest Commission, 196, 774. 
Law Reforms, failure of, 190. 
Law Reports, 775. 
Lawyers, humorous, 201. 
Legal Education Association, 193. 
Legal Superstition, 201. 
Moot Courts, 194. 
Mordaunt v. Mordaunt, 198. 
Murder, undesigned, 203. 
Naturalization, 197. 
O’Hagan, L. Ch., 193. 
Pollock, C. B., 193. 
Privilege, Question of, 199. 
Recordership of Bristol, 195. 
Registration of Deeds, 574. 
Touting Parsons, 200. 
Greek Bar, 202. 
Grier, Judge, death of, 365. 
Growing Crops, D. 97, 320. 
Guaranty, D. 70, 97, 466. 
Guardian and Ward, D. 97, 320, 492. 
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Habeas Corpus, 562, D. 97, 320. 
Hammond’s study of Daniel McFarland’s 
Case, 122. 
Handwriting, D. 97. 
Harvard Law School, 177, 563. 
Heard’s Curiosities of the Law Reporters, 
717. 
Hearsay. See Evidence. 
Highway, D. 70, 320, 492, 686. 
History or ADMIRALTY JURISDICTION, 
in U.S. 5S. C., 581. 
Judicial History and Usage, 582. 
Reservation of common-law remedy, 
Exclusive jurisdiction of suits in rem, 
583. 
Tide-waters, 587. 
Act of 1845. The Great Lakes, 588. 
Waters Federal in character, 592. 
Navigability, 593. 
Commerce within one State, 594. 
Act of 1845. Great Lakes, &c., 598. 
Local maritime liens, 601. 
Rule of 1859, 604. 
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ApMIRALTY JURISDICTION, continued. 
Summary on Jurisdiction of other than 
Admiralty Courts, 617. 
Result of S. C. decisions on Admiralty 
Jurisdiction, 620. 
Hoar, E. R., resignation of, 158. 
Holland’s Essays upon the Form of the 
Law, 114. 
Homicide, D. 97, 320, 492, 686. 
Homestead, D. 492. 
Hotchpot, D. 658. 
Household Furniture, D. 97. 
House of Lords Cases (Vol. 4), 116. 
(Vols. 5 & 6), 344. 
(Vols. 7, 8, 9, 10), 
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House of Representatives, 162. 
Husband and Wife, 165, D. 71, 97, 297, 
821, 467, 492, 658, 686. 
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Ignorance, D. 71. 
Illegal Contract, D. 71, 98, 821, 493, 687. 
Illegitimate Children, D. 297. 
Alluvion, 167. 
Cheney Case, 561. 
Constitution, 110, 168. 
Divorce Practice, 560. 
Supreme Court, 167. 
Women as Lawyers, 167. 
Illinois Reports ( Vol. 49), 352. 
Implied Authority, D. 321. 
Implied Contract, D. 297. 
Import, D. 98. 
Incorporeal Hereditaments, D. 321. 
Indecent Exposure, D. 659. 
Indemnity, D. 467, 659, 687. 
Indemnity, St. of, D. 467. 
Indictment, D. 71, 98, 321, 467, 498, 687. 
INDIANA. 
Patent Rights, 169. 
Violation of Sunday, 170. 
Indiana Reports (Vol. 31), 341. 
Indorser, D. 98, 297, 821, 687. 
Infant, D. 71, 98. 
Information, 180. 
Injunction, 188, 561, D. 71, 298, 322, 467, 
493, 659, 687. 
Insanity, D. 98, 298, 322, 493, 687. 
Insolvency, D. 98, 322, 494, 688. 
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Insurance, 564, D. 71, 98, 298, 323, 467, 
494, 688. 

Intention, D. 71, 298, 468, 659, 690. 
Interest, D. 98, 298, 323, 468, 690. 
Internal Revenue, D. 328, 494, 690. 
Internal Revenue, Supervisors of, 166. 
Internal Revenue, 823, 494, 690. 
Intoxicating Liquors, D. 98, 494. 
Investment, D. 72, 659. 
Invitation, D. 659. 
Towa. 

Bond cases, 170. 

Municipal Tax on Railroads, 562. 
Iowa Reports (Vol. 27), 735. 
Ireland, Ld. Ch. of, 193. 
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James, Sir W. M., 192. 

Jennison, Mr., Resignation of, 380. 

Joint Contractors, D. 824, 494, 690. 

Joint Tenancy, D. 73. 

Joint Tortfeasors, D. 324. 

Jones’s Law of Salvage, 348. 

Journal of Pyscholog. Medicine, 742. 

Judges in N. Y., Resolutions of, 565. 

Judgment, D. 324, 494. 

Judicial Act, D. 690. 

Judicial Knowledge, D. 99. 

Judicial Power, D. 324, 494, 690. 

Judicial Salaries, 161. 

Judiciary, D. 494. 

Judiciary Act, D. 99. 

Jurisdiction, 567, 572, D. 99, 824, 468, 494, 
659, 690. 

Jury, 574, D. 99, 324, 495, 690. 

Justice of the Peace, D. 690. 
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Kent, Chancellor, Note of, 368. 
Ku-Klux Bill, The, 749. 
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Land, D. 99. 

Landlord and Tenant, D. 73, 99, 298, 324, 
468, 690. 

Langdell’s Selection of Cases on Contract, 
539. 

Lansing’s N. Y. Reports (Vol. 2), 545. 
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Lapse, D. 73, 659. 

Larceny, D. 99, 324, 495, 659. 

Law Books, Lists of New, 124, 362, 552, 
744. 

Law Mag. and Review, 360, 541, 742. 

Law of Nations, 99, 324, 495, 690. 

Law Reform, 190. 

Law Reporting, Council of, 202. 

Law Reports, 775. 

Lawyers, Humorous, 201, 769. 

Lease, D. 73, 99, 298, 824, 469. 

* Legacy, D. 78, 469, 659. 

Legal Superstition, 201. 

Legal Tender, 158, 366, D. 99, 495, 690. 

Legislation, 751. 

Legislature, D. 100, 824, 495. 


Legislature, Power over R. R. Corp’ns, 176. |. 


Letters, D. 495, 659. 
Lex Fori, D. 469. 
Lex Loci, D. 100, 495, 690. 
Libel, D. 325, 690. 
License, D. 100, 325, 495, 659. 
Lien, D. 73, 325, 469, 495, 659. 
Lien, Maritime, 181. 
Life Estate, D. 469. 
Life Insurance, D. 495, 690. 
Light, D. 73, 100. 
Limitations, Statute of, D. 73, 325, 469, 
495, 690. 
Live Stock, 178, D. 825. 
Loan, D. 495. 
Lord’s Day, D. 79, 100, 495, 692. 
Slaughter-house monopoly, 171. 
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Machinery, D. 325. 

McKean, J. B., Nomination of, 188. 

Mail, D. 496. 

Maintenance, D. 469. 

Malicious Prosecution, 559, D. 325, 469. 

Mandamus, D. 326, 496. 

Maritime Law, D. 100, 326, 496, 692. 

Marriage, 185, D. 326, 496, 692. 

Marriage Settlement, D. 73. 

Married Women, PD. 108, 298, 326, 496. 
See Husband and Wife. 

Marshalling, D. 73, 692. 

Maryland Reports (Vols. 30 and 31), 357. 

(Vols. 32), 548. 
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Boston, Hart. & E. R.R., 875. 
District Attorneyship, 373. 
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